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JuL 17 2012

Mr. Jesse Coleman
Greenpeace USA

702 H Street N.W. Suite 300
Washington, DC 20001

Re:  FOlA Request HQ-FOIL-02181-11

Diear Mr. Coleman:

On behalf of the Environmental Protection Agency (EPA), | am writing to provide you,
on the rolling basis to which we have agreed, with these records responsive to the above-
referenced Freedom of Information Act request. You seek copies of records received or
prepared by former Agency employee, Mr. David Schnare that pertain to his outside activities
and contain certnin key words provided to EPA.

As yvou know, Mr. Schnare, who retired from federal service effective Friday, September
30, 2011, was emploved as an attorney-advisor in the Air Enforcement Division of the Office of
Enforcement and Compliance Assurance.

Enclosed please find this partial response to vour request, resulting from the search of a
forensic copy of the agency computer used by Mr. Schnare immediately after his retirement from
federal service. This search was performed by forensic analysts in EPA’'s Office of the Inspector
General. Following execution of the search, Office of Civil Enforcement personnel reviewed the
results in order to determine which, if any, were responsive 1o your request. As you have
discussed with OCE staff, some portions {very little) of the records produced by EPA today are
being withheld because they are exempt under Exemptions 5 and/or 7 of FOIA as attomey-client
privileged or enforcement-confidential communications.
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Further, as you have also discussed with OCE staff, EPA will continue to search for
records on certain identified agency servers, and EPA will produce any additional responsive
records on a rolling basis.

If you are not satisfied with my action on this request, you may appeal this response o
the National Freedom of Information Qfficer, U.S. EPA, FOIA and Privacy Branch (282271,
1200 Pennsylvania Avenue, NW, Washington, DC 20460 (U.5. Postal Service only), or by fax:
(202) 566-2147, or by email: hg.foia@epagov. Only items mailed through the U.S. Postal
Service may be delivered to 1200 Pennsylvania Avenue, NW. If vou are submitting vour appeal
via hand delivery, couner service, or overmight delivery, you must address yvour correspondence
to 1301 Constitution Avenue, N'W, Roam 6416], Washinglon, T 20004,

Your appeal must be in wnting and submitted no later than 30 calendar days from the
date of this letter. The Agency will not consider appeals received after the 30 calendar day limit.
The appeal letter should clearly identify the determination being appealed, including the assigned
FOLA request number (RIN) shown above. For the quickest possible handling, both the appeal
letter and its envelope should be clearly marked “Freedom of Information Act Appeal.”

Please feel free to contact me at {202) 564- 4003 if you have any further questions.

Sincerely vours,

sounjay K. (fairola

Air Enforcement Division

Attachments
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Creenpeace USA
702 H Street N.W, Suite 300
Washington, DC 20001

Re: FOIA Request HQ-FOI-02181-11
Dear Mr, Coleman:

On behalf of the Environmental Protection Agency (EPA), | am writing to you 10 inform you that
we have provided you all releasable records responsive to the above-referenced Freedom of
Information Act request. You sought copies of records received or prepared by former Agency
employee, Mr. David Schnare that pertain to his outside activities with the American Traditions
Institute.

As you know, Mr. Schnare, who retired from federal service effective Friday, September 30,
2011, was employed ns an attorney-advisor in the Air Enforcement Division of the Office of
Enforcement and Compliance Assurance.

EPA hos provided you all releasable records in rolling, interim responses to your request. These
records were identified pursuant 1o o search of forensic capies of the ogency computer used by
vr. Schnare immediately before his retirement from federal service as well as several network
drives to which Mr. Schnare had access during his employment. The search was performed by
forensic analysts in EPA's Office of the Inspector General. Following execution of the search,
Office of Civil Enforcement personnel reviewed the results in order to determine which, if any,
Wwere responsive 10 Your request, As vou have discussed with OCE staff, some portions of a few
records produced by EPA (records comaining recovered portions of files that had been deleted
from Mr. Schnare’s commputer) were withheld because they are exempt under Exemptions 5
andfor 7 of FOLA as attorney-client privileged ar enforcement-confidential communications.

If you are not satistied with my action on this request, you may appeal this response to the
Notienal Freedom of Information Officer, U.S. EPA, FOIA and Privacy Branch (282273, 1200
Pennsylvania Avenue, NW, Washington, DC 20460 (U.S. Postal Service only), or by fax: (202)
366-2147, or by email: kg foia® epa.gov. Only items mailed through the U.S. Postal Service
may be delivered 1o 1200 Pennsylvania Avenue, NW. If you are submitting your appeal

via hand delivery, courier service, or overnight delivery, vou must address your carrespondence
to 1301 Constitution Avenue, NW, Room 6416], Washington, DC 20004,
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Your appeal must be in writing end submitted no lnter than 30 calendar days from the date of this
letter. The Ageney will not consider appeals received after the 30 calendas doy limit. The
appenl letter should clearly identify the determination being appealed, including the assigned
FOLA request number (RIN) shown obove. For the quickest possible handling, both the ap peal
letter and its envelope should be cleasly marked “Freedom of Information Act Appeal”

This information is being made availzble to you under the provisions of the Freedom of
Information Act, 5 U.S.C. 552, as amended, and Agency regulation, 40 CFR Part 2, as amended.
Section 2.120 of the sbave referenced regulation authorizes the assessment of a f2e to cover the
search and reproduction cost incurred by the Environmental Protection Agency in complying
with information requests where the total cost to the Agency exceeds 325,00, Because you
requested and were granted & fee waiver, there is no fec associnted with your FOILA request.

Please feel free to contact Sounjay K. Gairola of my staff ot (202) 564-4003 if you have any
further questions.

Sincerely yours,

[Pt G2
ﬁuhl}’i’ilip A I.3r+:mk5

Director
Air Enforcement Division

Ce: Lee Henson
FOIA Office
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Mr. Peter ). Fontzine EOMPLLNCE
Cozen & O'Connor
457 Haddonfield Reoad, Suite 300

Cherry Hill, NJ 20001

Re:  FOIA Request HQ-FOI-00175-12

Dear Mr. Fontaine:

On behalf of the Environmental Protection Agency (EPA), I am writing to inform you that we
have provided you all releasable records received or prepared by former Agency employvee Mr.
David Schnare that pertain to his outside activities with the American Traditions Institute and
contaim certain key words provided to EPA.

As you know, Mr. Schnare, who retired from federal service effective Friday, September 30,
2011, was employed as an amterney-advisor in the Air Enforcement Division of the Office of
Enforcement and Compliance Assurance,

In total, two partial responses to your FOILA request were sent to you following our agreement to
preduce records on a rolling basis. These responses resulted from the search of a forensic copy of
the agency computer used by Mr. Schnare imm ediately after his retirement from federal service
and from searches of forensic copies of several network drives to which Mr. Schnare had access
during his employment. The scarches were performed by forensic analysts in EPA’s Office of
the [nspector General. Following exccution of the searches, Office of Civil Enforcement
personne] reviewed the results in order to determine which, if any, were responsive to vour
request. As vou have discussed with OCE staff, some partions of a few records produced by EPA
{records containing recovered portions of files that had been daleted from Mr. Schnare's
computer) were withheld because they are exem pt under Exemptions 5 and/or 7 of FOIA as
attorney-client privileged or enforcement-confidential commun;eations.

We have concluded our extensive search of Mr., Schnare’s records and have released all
publically releasable records to vou

You may appeal this response to the National Freedom of Information Officer, LS. EPA, FOIA
and Privacy Branch, 1200 Pennsvivania Avenue, N. W, (2822T), Washington, DC 20460 (U 5.
Postal Service Cnly), FAX: (202) 566-2147, E-mail- ha.fota@epa gov, Only items mailed
through the United States Postal Service may be delivered to 1200 Pannsylvania Avenue, NW.
If you are submitting your appeal via hand delivery, courier service or overnight delivery, vou
must address your correspondence to 1301 Constitution Avenue, N.W,, Room 6416J,
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Washington, DC 20004, Your appeal must be made in writing, and it must be submitted no later
than 30 calendar days from the date of this letter. The Agency will not consider appeals received
after the 30 calendar day limit. The appeal letter should include the FOI Number listed above.
For quickest possible handling, the appeal letter and its envelope should be marked “Freedom of
Information Act Appeal.”

This information is being made available to you under the provisions of the Freedom of
Infarmation Act, 5 U.S.C. 552, as amended, and Agency regulation, 30 CFR Part 2, as amended.
Section 2.120 of the above referenced regulation authorizes the assessment of a fee to cover the
search and reproduction cost incurred by the Environmental Protection Agency in complying
with information requests where the total cost to the Agency exceeds $25.00. As shown on the
enclosed Bill of Collection, the amaunt due is $8,309.15. Plcase remit this amount to the name
and address on the hll

I hope this fulfills your request appropriately. Should you have any queshions you may contact
Sounjay K. Gairola of my staff at (202) 564-4003.

Air Enforcement Division

cc: Les Henson
FOLA Office
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VIRGINIA: IN THE CIRCUIT COURT OF PRINCE WILLIAM COUNTY

THE AMERICAN TRADITION
INSTITUTE, and

THE HONORABLE DELEGATE
ROBERT MARSHALL

Petitioners, Civil Docket No. CL 11-323
v, Petitioners' Sur-Reply in Opposition
to the Motion to Intervene
RECTOR AND VIS ITORS OF THE
UNIVERSITY OF VIRGINIA,

Respondent,

SUR-REPLY IN OPPOSITION TO
PROSPECTIVE INTERVENOR'S MOTION TO INTERVENE

Al the Scptember 16, 2011, motions hearing on the above titled matter, the Court granted
Petitioners leave to file 2 sur-reply to provide the Court with additional case law and University
policics relevant to consideration of 4 motion to intervene by Mr, Michael Mann, The list below
identifies the issues before the court, the Petitioners' previously cited authorities and, in bofd
ifalics, the additional case law, University policies and exhibits Petitioners now place before the

Court,

. Can Mr. Mann serve as a Res ondent when he is not the custodian of the emails?
= s napondent when he is not the custodian

Westinghouse Electric Corp. v. Schlesinger, 542 F.2d | 198, 1218 (4th Cir. Va. 1976
(“the {federal] FOIA itself, it would Seem, confers on a supplier of private
information, an implied right to invoke the equity jurisdiction fo enjoin the
disclosure of information. ")

1I. Docs Mr. Mann have an ex ectation of privacy in his emajls®

Petitioners’ Exhibit 2, U niversity of Virginia, Three emails disclosed by the Respondent
In response to the Petitioners’ Virginia Freedom of Information Request in this
matier,




ATI v RECTOR AND VISITORS (CL 1 1=3238)
Petitioners’ Sur-Reply in Opposition to Intervention
Page 2

Petitioners’ Exhibit 18, University of Virginia, Compact disk containing 1,793 emails

emails disclosed by the Respondent in respanse e the Petitiowers' Virginia
Freedom of Information Request in thiy matter.

Petitioners’ Exhibit 3, University of Virginia, “Email Guidelines, Records Management”
(“Records . . . are subject 1o the Virginia Freedom of Information Act.}

Petitioners’ Exhibit 4, Commonwealth of Virginia Department of Human Resource
Management “Policy: 1.757, 3/17/1 1 {“All employees must comply with this policy
and any additional polices that may be adopted by the agency or institution of the
Commonwealth where the user is working.” and see, “No user should have any
expeciation of privacy in any message, {ile, imape or data created, sent, retrieved or
received by use of the Commonweallh's cquipment and/or access.”)

Petitioners” Exhibit 3, University of Virginia, “IT Policies — Monitoring and Review of
Employee Electronic Cammunications or files” 10/03/01 (“No user should have any
expectation of privacy in any message, file, image or data created, sent, retrieved or
received by use of the Commonwealth's cquipment andfor access,” Citing 1o The
Commonwealth of Virginia's Human Resource Policy 1753

Petitiopers’ Exhibit 6, University of Virginia, “Email Retention Checklist™ (*Your email
is part of vour job. No expectation of privacy or confidentiality applies.”)

Deschenie v. Bd. Of Educ. Of Central Consol. Sch, Dist., 473 F.3d 1271,1281 (1" Cir.
2007) (* It is irrelevant that Deschenie did not intend for this letter fa be 50
published because the speech, as wltimately printed, including her title, thus
cannecting CCSD [Cenmtral Comvolidated School District] to the letfer. "

Peotitioners” Exhibit 11, University af Virginia, “Brief of Appellees™ in the matter af
Bowers v. UVA, No. 07-1382, (4th Cir. , July 31, 2007) 2007 WL 2406588
(C.A4) (Appellate Brief) (“Additionally, nobody would think to use University
letterhead for personal messages, and email signatures fike the one in fhis case
resemble official letter head closely enough that the two should be treated the same

wi). ")

Hard Drive Prods. v. Doe, 2011 U.S. Dist, LEXIS 73159 (E.D. Va. July 1, 2011
(“Defendants do not have an expectation of privacy in the reproduction el
distribution of the electronic media without the permission of the copyright frofder.
See Warner Bros. Records 1ne., 2008 U.S. Dist. LEXIS 100566, 2008 WL 5111884,
af *30-31.7)
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IMI.  Does Mr. Mann have a pro interest in the emails or are they Public Recards?

Petitioners’ Exhibit &, University of Virginia “*UVA Financial & Administrative Policy
XV.E.1” (May 30, 1998);

2.3 Ownership

Woark-for-Hire Rule. The “work-for-hire” rule, defined in the Copyright Act,
provades that when an employee produces a copyrightable work within the scope of
employment, the copyright to that work belongs to the emplover and not to the
author,

2.4 Employee Ownership

The employee owns the rights to any work ereated at his or her own initiative and
outside the scope, time, and place of employment, The University cedes copyright
ownership to the author(s) of scholar] ¥ and academic works (such as journal articles,
baoks, and papers) created by academic and research faculty who use generally
available University resources, However, the University asserts its right of copyright
ownership if significant University resa urees (includin nsor-provided funds) are
used in the creatia n of such works, and: (a) the work generates royalty payments; or
(b} the work 15 of commercial [proprietary] value that can be realized by university
marketing efforts.” {emphasis added),

Petitioners” Exhibit 3, University of Virginia, “Email Guidelines, Records Management”
(“email correspondence is a public record, according to the Virginia Public Records
Act.')

Va. Code 42.1-77 ¢ Virginia Public Records Act — Definitions):
"Public record" or "record” means recorded information that documents a
fransaction or activity by or with an Ly public officer, agency or emplo vee of an
agency. Regardless af physical form or chara cteristic, the recorded information is a
public record if it is produced, collected, received or retained in pursuance af law or
i connection with the transaction of public business. The medium upon whickh
such information is recorded kas no bearing on the determination of whether the
recording is a public record.

Virginia Freedom af Information Advisery Council, Opinion AO- 1-00, September 29,
20800:

“FOIA, however, does define "public records™ as all writin gx and recordings which
cansist of letiers, words or numbers, or their equivalent, set down by handwriting,
hpewriting, printing, photostatting, photagraphy, magnetic impulse, aptical or
magneto-opfical form, mechanical or electronic recarding or other form of data
compilation, however stored, and regardiess of physical form er characteristics,
prepared or owned by, or in the possession of a public body or its afficers,

employees or agents in the transaction of public business. In order for a Writing or
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recording to fall within the definition af "public record,” it must be as dexscribed in
the definition and be related fo the transaction of public Business. Implicit in the
definition Is that not all writings and recordings, efc., are public recards. Because
the definition of "public records” includes those stored in electronic form, e-mail
messages related to public business are covered by FOIA. (emphasis added).

Petitioners® Exhihit 12, University of Virginia, Promotion and Tenure Policy (March 1,
2000)f Section IHI establishes three elements fo a faculty member's job, to Wl
teaching, research and service: and see, at Section VI, “Sorvice (o one's
professional discipline and, in a number of disciplines, fo the broader public is
important and sometimes essential in terms of job definition.”)

Garcetti v, Ceballos, 547 U.S. 416, 421 (LS. 2006) (“when public employees make
statements pursuant io their official duties, the employees are not speaking as
citizens for First Amendment pirposes, and the Constitution does nat insulate their
communications from [fram state authorifics, including FOIAf).

IV. Is Mr. Mann a “Bystander™?

Mitchell Mt., LLC v. Bd, Of Supervisors, 70 Va. Cir. 204, 295 (Va. Cir. Cr. 2006)
(*[Rule 3.14] does not allow a party to intervenc merely because of concerns,
legitimate or unfounded, about what might result from a trial court’s decision in a
case.”

Eads v, Clark, 272 Va. 192 (Va. 2006) (distinguishing a proper defendant from “mere
bystanders™.)

Shank v. Department of Social Services, 217 Va. 506, 510-11 (Va. 1976) (A birth mother
is a mere bystander in an adoption proceeding. )

Wood v. Spipes, 1997 Va App. LEXIS 562, 3-4 (Va. CL App. Aug. 26, 1997) (concemn
over repulation establishes no pght or ¢lamm suppo rting intervention.)

V. Who owns the right to academic frecdom, il an

under the First Amendment?

Sweeze v. New Hampshire, 354 1.8, 234, 263 (U5 1957} (Frankfurtre, J., Concumng]
(It is the university's right to academic {recdom).

nfckv v. Gilmore, 216 F.3d 401, 410-12 (4t Cir. Va. 2000) (emphasis belaw added)

“o the extent the Constitution recognizes any right of *academic freedom” above

and bevend the First Amendment rights to which every citizen is entitled, the right
inheres in the University, not in individual professors.”
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aid,

the Supreme Coury fas never sef aside a staie re wilfation on the basis thar it
infringed a First Amendntent ri ht to academic freedom, Cf. Minnesota State Bd.

or Community Colleges v, Kninity 465 LS. 271, 287, 79 . Ed. 2d 299, 104 8. Ct.
1038 (1984) (stating that the Court has tot recognized a First Amendment right af
Saculty to participate in academic policymaking)

Stronach v. Va. State Univ.,, 2008 U.S, Dist, LEXIS 2914, 7-8 (E.D. Va. Jan. 15, 2008)
(“Heawever definite the univers ity's right to academic freedom is after Sweezy, it is
clear that it is the HIVErsity's right and not the professer's right.”)

Respectfully Submitted,

THE AMERICAN TRADITION INSTITUTE
and THE HONORABLE ROBERT MARSHALL

b

Cournse]

David W, Schnare (VSE 4452 2]
%033 Brook ford Roead

Burke, VA 22015
571-243-7975
schnmc:ﬁgmfy_m
Attarney for Petitioners

Dated: September 21, 2011



CERTIFICATE OF SERVICE

I hereby certify that on the 217 day of September, 2011, I served by U.S. Post, a true and
correct copy of the foregoing Sur-Reply on:

Richard C. Kast, Esq.,

Office of General Counsel,
University of Virginia,
Charlottesville, Virginia 22904
Attorney for Respondert

Scott Newten, Esq.,

Stephens, Boatwright, Cooper, Coleman & Newton
9255 Lee Avenue,

Manassas, Virginia 20110

Local Caunsel for the Potential Intervenor

David W. Schnore

Dated: September 21, 2011
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From: David Schnare DCUSEPA/LS
To: schnaresti@amail.com
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David W, Schnare, Esq. Ph.D.
202-564-4183
schna redavid@epa gav
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RE: Monday =

David Schnare 10: Schnare, Marlae 22011 11:42 AN
From: David Sc-hnam’l::ll:l'l.ISEF"ﬁ-l'l.IS
Too “Schnate, Marlae* 1Ma.r|ae.$dumrnﬂlrairfaxmn!y.gav:-

OR. i

David w. Schnare, Esq, Ph.D.
202-564-4183
schnare.david Depa gov

“Schnare, Marlae” ND, 50Ty - fwo reasens (1) Dave Foreman will b, 0412972011 11:31:44 AM
From: “Schnare, Marlae® -:!.tarlan.ﬁ-mnare@fahfuxmunly.m
Ta: Danvid smmrwmus&wmsm: EPA
Date; 04/29/2011 11:31 AM

Subject; _ RE; Monday

—— — e e - ==

BO, 80Fry - twg teasons (1} Dave Foreman Will be there all day and (2] r
don't believe irig “ur office anymore. .| Dave is meeting with Ryan
from Cook's nffieq te discuss, among grher things. what te do with the
oflice and the County Auvditor really wants che Space as well do ir may
be neither of ours Econ, but in any cage, Dave will be Lhere meeting
With other folks thar day as well and Pat may bo thore too. For what
Eay be the lase Eimm,

Sorry.

Marlae Schnare

Senior Legislative Alde

Efice of Suporviser par Herzity
'.’U]-{E.'I.-Eﬂ'i'j

Webgsite Hoewglectar / Facebook [/ LinkedIn

----- Criginal Mesgage----.

frem: Schnare,Dav ld@epamail apa -gow
Imailto:Sehnare, Davideepamail . epa. Ty ]
Sent: Priday, April 29, 2011 11:03 AM
To: Schnare, Marlae

Subjeck Monday

Ia therns any way Chris Horner and i can usme your confereppe room at the
Government Center Monday afrernpon? He has morning meztinga in Fair
Lakesa, and it wegla be ramy for um =g Smect thore?

-
=



David W. Schnare, Esg. Fh.D.
202-564-4183
echnare.david@epa.gov



not Examples gf ‘non-recards” inciude Personal messagos or announcements, convenience or refarence

3. Your third Guestion conlains fwg parts: first, can a charge of severg| thousand dollars for the production
of any e-mail from within the Previous two weeks be considered "feasanable”; and second, assuming that

the es Umated cost is accurate, whether g gavernment entity has an cbligation to reduce the cost of
Froducing a record.

Subsection F of §2.1-342 of the Code of Virginia pravides:

doilal cost aF duplication,

FOIA authorizes public bogies 0 make reasonable charges for thair actual cost for the production af
requesied records. Regardipss of the public body invaived in the instant case. it appears they have
exercisad thaejr statutory Prerogative. While | assume that the charge is the aclual cost, the question of
wheather or not that charge Is reasonablo is one for the couns and not this office. As to the second pan of
YOUr Questian, any porticn of g charge ruled o be unreasonable fkely would not be permitted,

4. Your fourth question s whether any communication between a county acministrater or school
superintendent and the SOveming board members js exempt under the “working papers® exemption
authorized under subdivision AG ol §2 1342 01

Division of Legistative Services; the mayor or chief executive officer of any political su bdivision of
the Cnmmnnweal‘th; or the president or other chief expcutive offiesar of any public institution of higher
education, (Emphasis added} Cpinions of the Aftormey General have held that school superintendents arp
included in this Exemptlion because kacal schoal divisions are separate political subdivisions for the
purpases of FOA 2

Subdivision AB of §2.1-342.01 alsg cefines "warking Papers” as those records prepared by or for an
above-named public official far his perscnal or deliberative rea [Emphasis added.)



To the extent that the communications are prepared for the chief axecutive efficer for his personal or
deliberative use, the "working papers” exemption may be propery invokad. Howeavar, onca :h;:
communication is disseminated to members of the gaverning bady, it lases its exempl status.” L is
important to note, as stated earlier, that the “working papers” exempion 18 essantially an axecutive

privilege and with the exception of the General Assembly, does not extand ta govemning bodias.

5. Your fifth question is whether the cost of legal reviaw of requested materials may be considersd a
legitimate part of the cost of proeducing the recard.

Subsection F of § 2,1-342 of the Code of Virginia provides:

A public body may make reasonable charges for s actual cos! incurred in dccessing,
duplicating, supplying, or searching for the requested records. No public body shall
impose any extrancous, infermediary o Surpius fees ar aXpenses to recoup the general
costs associated with croating or maintaining recorcs or transacting the general busingss
af the public bady. Any duplicaling fee charged by a public body shall not excead the
actual cost of duplication.

Subsaction F of § 2.1-342 appears to preciude a charge for the legal review of requested matenals
because such a charge would be an intermediary fee fo recoup the general cosis associated with
transacting the general business of the public body.

6. Your sixth queston requasts helpful guidance on the boundanies of "specifc” as FOIA canlemplates i1

From reviewing the attachments that accompanied your lettar, | assume that this question concemns the
requirerment that requests for records made under FOIA idantify tho requested records with reasonable
specificity. “Reascnable specificity” or "specific™ are not defined terms under FOlA and tharefore the
statutory construction rules applied in your first question apply here. Waebster's New Collegiate Dictionary
{1877 Editlon) defines “spe<ific” as constituting o¢ falling into a specifiable categary, free from ambeguity
Cammon sense would dictate that a request needs to be spadific enough to anable a public bady to begin
ta process the request and, if clarificabon s required, to ask relevant quaslians to understand the scopa
of the reguest. Section 2.1-340.1 requires all public bodies and public aificials to maka reasonable affors
to reach an agreement with a requester concerning the production of the recorcs requested. This
provision presumes that the parties will talk to one anather to facilitata the production of the requested
records in a manner satisfactory 10 the parties.

7. Your final question asks Tor a comment on the appropriateness el a citizen using FOLA to gain routing
access 1o the correspondence of members af a gaverning body.

Generally, FOWA provides a right of access to public racords. The mothve for the request is immaterial.
Strictly speaking, your question is nat one about the application of FOWA The issue of the
appropristeness of a request is not ona for this office.

Thark you for contacting this office. | hope that | have been of assistance,
Sinceraly,

Maria J. K. Everan
Exacutive Director

'Commonwealth Department of Taxation v. Orange-Madison Coop. Farm Service, 220 VA B55, 281 SE
2d 532 (1980}, 1891 Op. Atty. Gen Va 140, 1888 Op. Atty. Gon. Va. 413, 1986-1887 Op. Atty. Gen. Va
174; soe generally Narman J. Singer, Statutes and Statulary Canstruction, 6th ed., §46:01.



1976-77 Op. Alty. Gen. va. 318,

1282.82 op. Alty. Gen. Va 724 and 1575.75 Cp Aty Gen Va 415
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David Schnare 1o schrareat]

From: Diavid Schnare/DCAJSERPAUS
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Intervention:
* Rule 3:14 - as a petitioner or respondent to assert any claim or defense
Eermane to the subject matter of the proceeding
* Mann wishes to enter to dssert two claims to prevent release of the
documents; privacy and first amendment rights,

Privacy and Public Recaords:

Privacy

* Mann claims his emails were private communications and not public
records,

* Keep in mind, the FOIA request sought emails between scientists, not
between Mann and students or Mann and his doctar or Mann and his
family. And, UVA has not suggested there are any such emails in the
collection,

* Assuming arguendo that they are private co mmunications, and we do not
agree that all of them are, UVA and Virginia policies clearly state he has no
expectation of privacy in private communications and that they are su bject
to the Virginia FOIA

@ Exhibit 3 “Email guidelines” - “Records that are retained by an
individual, even if they are retained on an electronic medium, are
subject to the Virginia Freedom of Information Act.”

@  Exhibit 4 "DHRM Policy 1.75" on electronic communications —
Employees have no “expectation of privacy in any message, file,
image or data created, sent, retrieved or received by use of the
Commonwealth's equipment.”

* UVA has never drgued and does not now argue that Mann had an
€xpectation of privacy, nor in this case did UVA hanor any such expectation

o UVA released “private” communications, see Exhibit 2

@ In the Bowers case, on behalf of UVA Mr. Kast arpued “Additionally,
nobody would think to use University letterhead for personal
messages, and email signatures like the one in this case resemble
official letterhead closely enough that the two should be treated the
same way.” 2007 WL 2406588 (C.A.4) ([UVA] Appellate Brief).

Public Records
* Public Records are su bject to FOIA and these emails are public records.



« “when public employees make statements pursuant to their official duties,
the employees are not speaking as citizens for First Amendment purposes,
and the Constitution does not insulate their communications [from state
authorities, including FOIA]. Kast cited to this from Garcetti v. Cebollos,
126 5.Ct. 1951, 1960 {2006) in his 4" Circuit appellate brief.

» Mann's official duties are described in the UVA Promotion and Tenure
Policy:

o The University establishes three elements to a faculty member’s job,
“"teaching,” "research,” and "service". Tenure Policy at § lll. Only
research and service are at issue in this case.

o “Service to one's professional discipline and, in a number of
disciplines, to the broader public is important and sometimes
essential in terms of job definition.” Tenure Policy at § V1.

« The FOIA Advisory opinion cited by UVA clearly indicates that records
prepared within the context of the professor's University employment and
in the transaction of public business are public records subject to FOIA. We
note, however, this is an advisory opinion to the University, NOT a
statement of law, and other than the soundness of its logic, it has no
precedential authority to a court of law.

* Those emails associated with Mr. Mann’s (1) research; (2) service to one’s
professional discipline, e.g. journal editor; and (3) service to the broader
public, e.g. IPCC activities, are all public records as a matter of law
(Garcetti), FOIA Advisory Committee opinion, and UVA interpretation of the
law (Kast brief).

s Because Mann does not own the emails, has no control over them, has
never had an expectation of privacy on them and because they are public
records subject to the Virginia FOIA, even if some of them are private, he
has no protectable legal interest in them that is germane to the subject

matter of the proceeding.

First Amendment Rights
* UVA suggests Mann may have a personal interest in academic freedom in
this case. Petitioners suggest in our brief what Justice Frankfurter made
clear, here academic freedom belongs to the University of Virginia, not to
Mr. Mann. Sweezy v. New Hampshire, 354 U.5. 234, 263 (U.S. 1957).




The Fourth Circuit agrees with this formulation. In its oft cited decision, the
4" Circuit explained:

“to the extent the Con stitution recognizes any right of "academic freedom"
above and beyond the First Amendment rights to which every citizen is
entitled, the right inheres in the University, not in individual professors.”
Urofsky v. Gilmore, 216 £.3d 401, 410 (4th Cir, Va. 2000); and, see:

the Supreme Court has never set asjde a state regulation on the basis that
it infringed a First Am endment right to academic freedom. Cf. Minnesota

State Bd. for Community Colleges v. Knight, 465 U.5. 271,287, 79 L. Ed, 2d
293, 104 S. Ct. 1058 (1984) [**27] (statin g that the Court has not
recognized a First Amendment right of faculty to participate in academic
pelicymaking). Urofsky v. Gilmaore, 216 F.3d 401, 411-412 (4th Cir. Va.
2000).

However definite the unive rsity's right to academic freedom is after
sweezy, it is clear that it i< the university's right and not the professor's
right, In upholding a Virginia law making itillegal for state [*8] employees
to surf internet content of 3 sexual nature on state-owned computers
dgainst a challenge by public university professars, the Eourth Circuit noted
that "cases that have referred to a First Amendment right of academic
freedom have done 50 generally in terms of the institution, not the
individual.” Urofsky v. Gilmore, 216 F.34 401, 414 (4th Cir. 2000) v. Gilmore,
216 F.3d 401, 414 {4th Cir. 2000). Stronach v. Va. State Univ., 2008 U.5.
Dist. LEXIS 2914, 7-8 (E.D. Va, Jan. 15, 2008).

Because any First Amendment based academic freedoms at issue in this
case belong to the University and not to Mr. Mann, his interests are not at
Issue in this case, and he remains a bystander.

Stay
Regardless as to whether Mr. Mann is allowed to intervene, nothing in the
court’s protective arder sacrifices protection of his interests, whatever they
may be.
Mr. Horner and | are care fully and very closely controlled by the order. We
may not tell anyone what we see and we may not even tell anyone what
we do not see. We have one persan in whom we can confide and that js
¥ou Judge Finch. No one has breathed even the merest suggestion that Mr.



Horner or | are immoral, irresponsible, of fraudulent character or otherwise
not of the fitness to undertake this purely magisterial task on behalf of the
court, and if we forgive any utterly unfounded implication of unworthiness
made by Mr. Mann’s motion to stay.

This matter has dragged on for far longer than the FOIA co ntemplates. UVA
is already prepared to provide us with a diskette that will allow us the
opportunity to organize the 6,200 emails and reduce the number
significantly so the court need only examine exemplars in order to evaluate
the legal arguments each side will make, Under the agreement, UwvA allows
an extremely limited examination of the documents, but avoids the
significant effort of organizing and extracting exemplars.

Because any legitimate party is protected under the order, because UVA 15
ready and willing to abide by the order, and because itisin the citizen's
best interests and the goal of the Virginia FOIA, there is no valid reason to
stay the order.
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Gearge Mason Enviranmen tal Law Clinic
CONFLICT OF INTEREST POLICY

section 2 — Definitions:
A.  Interested Person: Any director, prineipal officer, or member of 3 committes with

governing board delegated powers, who has a direct or indirect financial Interest, as
cefined below, is an interested persan,

B, Fingncial Interest- A person has a financial interest if the persan has, directly or
indirectly, through business, investment, or fa mily:
L. An ownership or investment interest in any entity with which GM-ELC has a
transaction or arrange ment,
ii. Acompensation arra ngement with GM-ELC or with any entity or individual
with which the GM-ELC has 3 transaction or arrangement, or
iil. A patential wners hip orinvestenent interest in, or compensation
drrangement with, any entity er individual with which GM-ELC s negotiating
a transaction or arrangementy.
Compensation in cludes direct and in direct remuneration as well as gifts or favors that
dFe notinsubstantial. A financial interest i not necessarily a conflict of Interest. Under
Section 3 (B}, a persan who has a financial interest may have a conflict of interest onky

if the appropriate Eoverning board or committee decid g5 that a canflict of Intorest
oxigfs,

Section 3 — FProvedures:

A.  Duty re Disclose: In cannection with any actual or possible conflict of interest, an
interested person muyst disclose the existence of the financial interest and be given the
opportunity to disclose all material fa Cts to the directors rega rding the proposed
tramsaction or arran EEmMant.

8. Determining Whether o Conflict of Interest Exists: After disclosure of the
financial interest and all material facts, and after any discussien with the interested
Ferson, hefshe shall leave the board meeting while the determination of a conflict of
interest is discussed and voted Upan. The remaining board members shall decide if a
conflict of interest exists,



. Procedures for Addressing the Conflict of Interest:

i Aninterested person may make a presentation at the board meeting, but
after the presentation, he/she shall leave the meeting during the discussion
of, and the vote on, the transaction or arrangement involving the possible
conflict of interest.

ii. The baard chairperson shall, if appropriate, appoint a disinterasted person to
investigate alternatives to the proposed transaction or afrangeme ft.

Wl After exercising due diligence, the board shall determine whether the
Qrganization can obtain with reasonable efforts a more advantageous
transaction or arrangement from a persen or entity that would not give rise
ta a conflict of interast.

iv. If a more advantapgeous transaction ar arrangement is nat reasonably
possible under circumstances not producing a conflict of interast, the board
shall determine by a majority vote of the disinterested directors whether the
transaction or arrangement is in GM-ELC’s best interest, for its own ben efit,
and whother it is fair and reasonable. In confarmity with the above
determination it shall make its decision as 1o whether to enter into the
transaction or arrangement,

0. Violations of the Coaflicts of Interest Policy:

i, If the board has reasonable cause to believe a member has failed to disclose
actual or possible conflicts of interest, it shall inform the member of the basis
for such belief and afford the member an opportunity to explain the alleged
fallure 1o disclose,

ii. If, after hearing the member’s response and after making further
Investigation as warranted by the circumstances, the beard determines the
member has failed to disclose an actual or possible conflict of interest, it shall
take appropriate disciplinary and corrective action.

Section 4 — Records of Proceedings: The minutes af the governing board and all commitiees
with board delegated powers shall contain:

A, Thenames of the persons who disclosed or otherwise were fou nd ta have a
financial interest in connection with an actual or possible conflict of interest, the
nature of the financial interest, any action taken to determine whether a conflict af
Interest was present, and the board's decizsion as to whether a con flict of Interast in
fact existed.



B.  The names of the persons who were present for discussions and vates relating to
the transaction or arrangement, the content of the discussion, including any
alternatives to the proposed transaction or arra ngement, and a recard of any votes
taken in connection with the proceedings.

Srction 5 - Compensation:

A, Avoting member of the bas rd who receives compensatian, directly or indirectly,
fram GM-ELC for services [s preciuded from voting an matters pertaining to that
member's compensation,

B.  Avoting member of 2NY committee whose jurisdiction includes com pensation
matters and who receivas compensation, directly or in directly, from GM-ELC far
services is precluded from vating on matters pertaining to that member's
compensation,

C. Novoling member of the boa rd or any committee whbse jurisdiction includes
compensation matters and who receives compensation, directly or indirectly, from
GM-ELC, either ind nidually or callectively, is prohibited from providing information to
Ay committee regarding compensation.

Hiction 6 = Annuo! Stotements: Each director ar principal afficer shall an nually sign a statement
which affirms such persan:

A Hasreceived a copy of the conflicts af interast policy,
B.  Hasread and understands the policy,
€. Hasagreed to com ply with the policy, and

D.  Understands GM-ELC is charitable and in order to maintain its federal tax
Exemption it must engage primarily in activities which accom plish one ar more of its
tax-exempt purposes.

Svction 7 = Periodic Reviews: To ensure GM-ELC operates in a manner consistent with
charitable purposes and does nat en EAge in activities that could jeopardize its tax-
txempt status, periodic reviews shall be conducted. The perigdic reviews shall, at a
minimum, include the following subjects:

A, Whether compensation arra ngements and benefits are reasonable, based on
tompetent survey information, and the result of arm's len gth bargaining.

B.  Whether partn erships, joint ventures, and arra ngements with management
organizations conform to GM-ELC's written palicies, are properly recorded, reflect



reasonable investment or payments for goods and services, further charitable
purposes and do not result in inurement, imp ermissible private benefit or in an excess

benefit transaction.
Section 8 =Use of Outside Experts: When conducting the peripdic reviews as provided for in

section 7, GM-ELC may, but need not, use outside advisors. If outside experts are
wsed, their use shall not relieve the board of its responsibility for ensuring periadic

reviews are conducted,

Adopted

July 29, 2011

David \W. Schnare
Incorparatar



David Schnare to: schnarest| 0202011 03.52 PM

From: David Schnare'DCAUSERPAUS
To: schnareoti@gmail com

David W, Schnare, Esg. Ph.D,
202-564-4183
schnare. david @epa.gov

— Forwarded by David SchnareDCUSEPAUS on 0R032011 03:52 PM —

From:; Ss/cQPUSEFAUSEEPA

To Davigd Schnare/DCUSEPAUSEEPA
Data: 08032011 03:35 P}

Subject:

Please cpen the atktached document, This docuzsent was digitally sent te you
e

T

using an HF Digital Sending deviee, [Urtfled]pd



Fw: LexisNexis(R) Post Il (1842:273754489)

David Schnare {o: schnareati 03172011 0951 AM
From: David Schnam/DCUISEPAUS
Tao schnareati@gmail com

Duwvid W, Schnate, Esg, Ph.D.
202-564-4183
sCnare.david @epa.gov

— - Forwarded by David Schnare/DC/USERPALS on 0312011 0351 AM e

From: "LexisMexis{R) Email Delivery” <lexisnais@prod loxisnexs, coms
To Dhanvad SchnarmDCUSEPAUSEERA

Dzim: 031172011 09:48 AM

Suaject: LexisNexis{R) Post || (1842:273754489)

Uee of the attached materials cbtained from the LoxisNexis® gervices ig
stbject to the terms and conditions available Ee you ak:
http:.-",."'uw.lex:i.s-r.exi!.:un!ttr‘m.:fgu::eral,ﬂ'.

%j

1659 U_S_ App_ LEWS_97.doe



Page 1

@ LexisNexis'
LEXSEE

N

Caut on
Asod Mar 11, 2011

WASHINGTON POST COMPANY, Appellant v. U.S. DEPARTMENT OF
HEALTH AND HUMAN SERVICES, et al., Appellees

Mo, BS-5004

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUM Bla
CIRCUTT

B&S F.2d 320; 275 1.8, App. ILC. 101; 1959 US, App. LEXIS 97

December 9, 1988, Argued
January 6, 1959, Decided

PRIOR HISTORY: [**11  Appeal from the United States District Court for the District of Columbia, Civil Ac-
ton s, B0-0168],

CASE SUMMARY:

FROCEDURAL POSTURE: Appellant, a newspaper company, sought review of judgment from the United States
Distr ¢t Court for the District of Columbia, which granted summary judgment to appelles, Department of Health and
Hum in Services. Appellant sought sccess under the Freedom of Information Act, 5 U.5.C.5. § 552, to financial disclo-
sure orms filed by scientists who worked as consultants for the National Cancer Institute.

OVERVIEW: Appellant, Aewspaper company, sought sccess under the Freedom of [nformation Act (FOLAY, 5
LL5ALS. § 352, to financial diselosure forms filed by scientists who worked as consultants for the National Cancer In-
stitutz. Appellee, Department of Health and Hurman Services, opposed the disclosure. The district court granted sum-
mary judgment to appellee pursuant 10 a FOIA exemption that authorized the povernment to witkhold confidential fi-
nancial information obtained from thind parties. On appeal, the court vacated the judgment. The court hald that whether
cisclosure of the financial information would seriously impair the government's shility to gather information It neaded
from participating scientists in the future was a disputed factual issue. The court found that there was a conflict in the
affidi wits about what adverse conscquences would result from public disclosure. The court remanded the case 1o enable
both sarties 10 address and contest the issue of impairment to provide the district court with a record from which to de-
cide. The conrt held that appellee was barred on remand from pursuing a previously waived claim that there was a risk
of fincre nonparticipation by scientists.

OUTCOME: The court vacated the grant of summary judgment to appelles, Department of Health and Human Servic-
es, ar d remanded the case. The court held that a disputed factual issue existed as to whether disclasure of the financial
tnfor. nation sought by appellant, newspaper company, would seriously impair the government's ability to gather mfor-
maticn it needed from participating seientists in the futore,

Lexi: Nexis(R) Headnotes
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Administrative Law = Governmental nformation > Freedom of Information = Defenses & Exemptions = Trade Se-
crets & Commercial Information

Crovermments = Legivfarion > Interpredation )

Trade Secrets Law = Federal & Srate Regulation > Freedom af fnformarion Act Exernpions -

[HN1] The Freedom of Information Act (FOLA) exemption 4 authorizes witkholding commercial ar financial infor na-
tion obtained from a person and privileged or confidential. § US.C.S. § 552(b}4). Like all FOIA CXCTpLOnS, exenp-

tion 4 is 10 be read narrowly in light of the dominant diselosure motif expressed in the statute.

Adminixtrative Law = Governmental Information = Freedom of fnfermarion = Defenses & Exemptions = Trade Se-
crets & Commercial Informasion

[HN2] Commercial or financial information is confidential under exemption 4 of the Freedom of Information Act, i
U.8.C8, § 552, if disclosure is likely (1) to impair the Government's ahility to obtain necessary information in the 1i-
ture; of (2) to cause substantial harm to the competitive position of the person from whom the information was obtrined.

Civil Procedure = Summary fadgmenit = Evidence

Civil Procedure = Summary fodpment = Standards = General (hervies

[H™3] Fed. R. Civ. P. 56 authorizes a district court to grant summary judgment when it can be shown that there 1510
genuine issue as io any material fact and that the moving party 1s entitled 1o a judgment as & maser of law. Summuy
Jjudgment is appropriate only [0 circumstances where the evidence is such that a reasonable jury could not retum o ver-
dict for the nonmoving party. The district court 13 obliged to view the available evidence in the light most favorable to
the nonmoving party. At the summary judoment stage the judpe's function 1s not himse1f 10 weigh the evidence and de-
termine the truth of the matter but to determine whether there is a genuine issus for trial, 17 a genuine dispute does (xist
over 4 material issue, then parties should be given the opportunity to present direct evidence and cross-examine the evis
dence of their opponents in an adversarial setfing.

Administrative Law = Governmental Informaiion = Freedom of Information = Enforcement = Standerds of Review
Chill Progcedure > Summary Judgmeni = Standardy = Gemeral (verview

[HM4] The general standards under Fed. R. Civ. P 56 apply with equal force in the context of the Freedom of Infor ma-
tion Act, S US.C5 53552

Civil Procedare = Sammary Judgment = Supporting Materials = Affidavin

[HMS] Where there is a conflict in the affidavits on 3 motion for summary judzment as 1o whal sdverse consequenc es
will flow from the revelation of the facts contained in the documents sought to be disclosed, then it appears that there ia
indeed a conflict regarding very matertal facts which calls for some type of adversary procedure,

Civil Procedure > Appeals = Remands
[HNG] A party cannot rise anew oo remand an 1ssues that it fatled 1o pursus tn the appeal,

Administrative Law > Governmental fnformation = Freedom of Information = Defenses & Exemptions = Trade Se-
crets & Commercial Information

Governments = Public Lands = General Overview

Trade Secrety Law > Federal £ Siafe Regulation = Freedom of Information Act Exemptions

[HMT] When a court applies a "rough batancing™ under the Freedom of Information Act (FOTA) exemption 4, 5
U.5.C.5, § 552(b)4), information will be withheld only when the afTirmative interests in disclosure on the one side are
cutweighed by the factors identified in National Parks | (and its propeny) militating against disclosure on the other side.
More simply put, "minor” disadvantages flowing from disclosure cannot overcome the disclosure mandate of FOLA.
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COUNSEL: Paul Mogin, with whom Kevin T, Baine and Boisfeuillet Jones, Jr., were on the bricf, for Appellant

Mar: E. Nagle, Assistant United States Attorney, with wham lay B. Stephens, United States Attomey, and John D,
Bates and R. Craig Lawrence, Assistant United States Attorneys, were on the brief, for Appellees,

JULGES: Wald, Chief Judge, and Edwards and D.H, Ginsburg, Circuit Judges. Opinion for the Court filed by Chief
Judps Wald.

OFINION BY: WALD

OPINION
[*321] WALD, Chief Judge:

“or nine years, The Washington Post Company (“the Post™) has been seeking access under the Freedom of Infor-
matiin Act ("FOIA™), 5 U.S.C. § 552, to certain financial disclosure forms filed by scientists who work as consuliants
for the National Caneer Institute ("NCI™). In the most recent chapter, the Post appeals the district court’s grant of sum-
many judgment to the Department of Health and Human Services {("HH5" or "the Department™) parsuant to FOIA ex-
emption £, which authorizes the government to withhold financial information obtined from third parties that is “con-
fidex tial, [**2] * The Post claims that a genuine issue of material fact exists as to the effect of disclosure on impair-
ment of the government's ability to obtain the information it needs from its scientist-consultants. We agree that such a
disprite exists and that summary judgment was therefore inappropriate,

[. EACKGROUND

he NCI s a division of the National Instinites of Health ("NIH"), see 42 U.5.C. § 281, which is itself a part of
HHS. The [*322] NCI is responsible for overseetng the disbursement of hundreds of millions of dollars each year to
“UPR At cancer rescarch. Aiding the NCI in its duties are hundreds of part-time "consultznts,” prominent seientists who
voluiteer 1o serve on NCI advisory "peer review” committees to evaluate various grant and contract proposals,

A Invitation to serve as a consultant is contingent upon the selentist's completion of Form HHS-174 (formerly
HEW'-474), entitled "Confidential Statement of Employment and Financial Interests.” First required by Executive Order
Mo. 1,222, ' the form is designed to elicit appointees’ potential conflicts of interest. Appoiniees are asked, inrer alia, to
list a | organizations in which you, [**3] your spouse, minor child, partner, or an organization with which you are
conncted have financial interests which relate directly or indirectly to your consultant duties.”

I ICFER §306(1963-1965 Compilation), reprinted in 18 USC,  §201 at 1025-27 (1978).

‘The Past first submitted a FOLA request for the Forms HHS-474 completed by NCI consultants on February 14,
1980, Despite the auspicious overtones of the date, however, this was destined to be no sweetheart deal, Initially
spurt ed by HHS, the Post filed suit in the district court seeking to compel disclosure of the forms.

I its first pass on this ease, the district ¢ourt found that FOIA exemption 4, see 5 UL5.C. § 552(b)(4) (covering
cost vereial or financial materials that are "obtalned from a person” and are "privileged or confidential”), did not exempt
Form HH5-474 from diselosure, because the forms did not contain ~financial” information, The court further held.
however, that the forms  [**3] were shielded by exemption 6, sec 5 U.S.C. § 552(bNE) (permitting withholding of
“peronnel and medical files and similar files™ whose disclosure would be "a clearly unwarranted invasion of personal
privacy”).

'in appeal, the case was reversed and remanded to the district court.  See Washington Poxt Ca. v, HHS, 223 US,
App. D.C. 139, 690 F.2d 252 (D.C. Cir, 1982) (Post v. HHS ). We held that the consultants’ exemption & privacy i:rl'.ID:r-
€313 were minimal in comparison to the public's *singularly strong nterest in disclosure of consultants’ conflicts of in-
weres " fdl at 264, We went on to conclude, however, that Form HHS-474 Jidf contatn "financial” h:fmma:imlu that
term s used in exemption 4. fd at 266, We also noted that HHS had not contended that the form should be withheld as
“privleged,” but that it was still an open question whether the information should be deemed "confidential” In particu-
lar, ve cited "the possibility that par-time consultants may construe Form 474's disclosure requirement narmowly -I.T:d
thus nay not diselose all possible conflicts of interest.™ /o a1 269, Were thisa likely result, [**5] exemption 4 erEI}t
come inio play on the ground that disclosure would "impair the Government's shility to obtain necessary information in
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the future.” Narlonal Parks & Conservation Ass'n v, Mertan, 162 1.5, App. D.C. 223, 498 F24 765, 770 (D.C. Cir.
1974) (footrote omitted) (National Parks [). * However, the only evidence before the court on the firse appeal wasd
single conclusory affidavit from Robert Eaglesome, Director of Personnel Policy for HHS, in which he :'rta.tnd h:.f Fro-
fessional opinion”™ that disclosure “would impair the Department's ability to obtain candid and accurate information in-
the future.” 690 F.2d at 257. We therefore remanded the case to the district court 1o give the governmen? an Oppart imni-
ty 1o provide the detailed factual justification for withholding” that this court had earlier required in an exemption 4 in-
quiry. Posrv. HHS I, 690 F2d at 269 (citing Pacific Architects & Engireers, Inc. v. Renegotiation Board, 164 ULE.
App. D.C. 276, 505 F.2d 383, 385 (D.C. Cir. 1974)).

2 The other prong of the exemption 4 test announced in Nasisnal Parks I, whether disclosure is likely “1o
cause suhstantial harm to the competitive position of the person from whom the information was obtained,” 198
F.2d at 770, was found not to be in issue in this case, Post v. HHS I, 690 F.2d at 268,

[**6] On the second round before the district court, the government pursued an argument that it had not pre-
viously raised before that court or in the first appeal: i e., that because the Forms HHS-374 had been  [*323]  held pri-
vileged n the context of civil discovery, they could also be withheld under the "privileged” arm of exemption 4. Th:
district court agreed, relying on United States v. Weber Aireraft Corp., 465 U5, 752, 79 L. E4. 24 814, 104 5. Cr. 1358
{1984), and apain granted the government's motion for summary judgment. See Washingfon Port Ca. v. HHE: 603 E.
Supp. 235 (D.D.C. 1985). On appeal, this court again reversed, finding unjustified “HHS's tardy assertion of its exe np-
tion 4 ‘privilege’ defense.” Warhington Post Co. v. HHS 254 US, App. D.C. 160, 795 F.2d 205, 208 (D.C. Cir. 1980}
(Past v, HHS If). We again remanded the case, this time "with instructions 1o determine whether the Forms 474 conain
information that is confidential’ under exemption 4.7 fd ot 209,

That detour over, we come at last (o the decision now under review. Confronting the case on a second rebound, the
district court [**7] agreed at the outset that "the oply issue left for discussion . . . is whether disclosure is likely to im-
pair the povernment's ability to obtain similar information in the future.” Wathington Post Co. v. HHS, Civ. Mo,
80-01681, mem. op. ("Mem. Op.”) at 3 (D.D.C. Nov. 20, 1987) (Joint Appendix ("I A.") at 59). The court explainei| (as
we had observed in Poss v HHE ) that conceivably

because Form 474 leaves room for interpretation of which financial interests “relate directly or indi-
rectly to [the individual's] consultancy duties,” part-time consultents might construe that instruction nar-
rowly and thus fail to disclose all possible conflicts of interest. Should such selective reporting occur, the
government's sccess to full and sccurate information would be impaired.

Mem. Op. at 4 {JLA. a1 60). The record before the district court contained affidavits from various officials a1 NC1, NIH,
ard HHS, see LA at 73-76, 79149, expressing concern that this consequence might follow disclasure of the forms
Moting that such a result was inevitably “speculative,” the couwrt neventheless concluded thar "the wrguments advanc =d
by the government are sufficient [**8] to suppart a finding of potential impairment * Mem. Op. at & (J_A. at 62).

3 Forexample, Vincent T. DeVita, Jr, Director of the NCL, stated in his affidavit, 1 am convinced that piblic
avatlability of [Form HHS5-574] can only adversely affect the peer review svstem by . ., (3) impairing the com-
pleteness and accuracy of the information on the form.™ 1AL 11 130,

Drespite 113 observation that the impairment i55ue was 1the oaly question left in the caze, the district court procecded
to entertain the government's separate contention that qualified individuals might forego participation in the peer re rdew
process altogether if their listing of financial interests were made publicly available. The government offered as proof of
this recruitment aspect the results of an informal survey it had condocted suggesting that of the 49 NCI consultants “out
of a wotal of 467) who had reported af least one financial interest on the relevant portion of Form HHS-374, five wo ild
decline to participate in the future ifthe [**9] forms were publicly disclozed, and an additisnal five had a “clear olijec-
tion to disclosure,” but would still acceps future service. JA. at [44-49 (Affidavit of William A. Walter, Deputy Direc-
tar, MCI), The district court comrectly recognized that this information was imelevant to the question af “impair-
ment"-that is, to whether those scientists who o become involved with NCI committess will nammowly construe the fi-
nancial disclosure requests. However, citing language from Post v. A5 £, * the district court proceeded 10 reinject 13
potential risk of nonparticipation tnto the inguiry by considering it in the “balancing procedure® that it thought to be
proper under the exemption 4 “confidentiality” analyais. Mem. Op. a1 8 (1AL st 64).°



863 F2d 320, *; 275 US. App. D.C, 101
1989 US. App. LEXIS 97, *»

sure,” but declining 1o “decide . . _ the details of the balancing process™),
3 The district conrt also determined that j1s decision to guard the forms confidentiality was “bolstesed by pro-
vizsions of the Ethics in Govertment Act, 5 ULS.C. sections 201 g Jeg " Md ar 9-10 (JA, at 635-68), However, as

W28 mol probative of & congressional desire to exempt NCI consuliants from all disclosure requirements. "Thus,
we [Bave] greater weight to the Aer's Primary purpose to require public disclosure of conflicts of interest than 10
the narrow and unexplained Exception for employees who work 60 days or less per vear.” 690 F.2d a1 265 &

.36, The povernment apparently concedes this much by declining to defend the district court’s reliance on this
part of the Act,

HHS does contend, however, that a different part of the Ethics in Government Act, § U.5.C, App. § 207
(Supp. IV 1986), supports the district court’s decision here. That section, passed as an amendment to the Ethics
in Government Act in 1985, authorires the President to require executive branch employees to file financial diz-

However determinative these new pravisions will be ifand/or when Form HH5-474 15 broughe within their pur-
view through official “designation,” HHS concedes that the form has not yet been so designated and it appears
therefore that the provisions by their own terms do nor apply. Moreover, the povernment failed to raise this ar-
gumen? in the distriet court. The amendrient was passed in 1985, prior to the remand in Past v, HHE M, Thus we

[**10] [*324] On the basic of this reasoning, the district court settled what it termed the "close question”
whet rer the information as issue qualifies under FOIA exemption 4 as confidentia] by deciding, again on a motion for
SUmtiary judgment, that it does s qualify, The eourt expressly found “that the extent of the government's impairment
and tie importance of the information outweigh the public intepest in disclosure,” Mem, Op. at 10-11 (JA. at GE-6T).

ment might suffer should the requested documents be made available to the public. Due to the nature of
the inquiry, there is no definjtive proof that may be adduced by either sida in support of their respective
coatentions. At best, the parties may provide the Court with speculation from individuals who speak with
varying degrees of authority,

Wast ington Post Co_ v, HHS, Civ, No, 80-0168 1, mem. and order at 1.2 (D.D.C. Jan. 14, 1988) (1A, at 62-70). The
[**1 ] Post shontly thereafier filed this appeal.

[, #MALYSIS

[HN1] FOIA exemption 4 authorizes withholding "commercial or financial information obtained from a person and
privileged or confidential " 5 U.5.C. § 552 (b)(4). Like all FOUIA exemptions, exemplion 4 is 1o be read narrowly in light
ol th- dominant disclosure motifl expressed In the statute. See Department of fustice v, Jullar, 486 LS. 1, 108 5. CL
1606 1611, 100 L. Ed 2d | {1988). It is now conceded that the information contained in Form HHS-474 is "I'r.nanl;_:fll'
in na ure, and that it is "obtained from a persen.” Moreover, the question of “privilege™ was removed from this case in
Post «. S I, The only issue remaining in the case is thus whether the requested nformation is "confidential® within

Under the current standard in this clreuit, [HN2] commereial or finaneisl information is "confidential” under ex-
emps on 4 if disclosure is likely “(1) o impair the Government's ability to oblain necessary information in the future; or
{2} tc cause substantial harm 1o the competitive position of the person from whosm the information was obtained,” Na-
tona' Pards |, 498 F2d ot 770 [**12] (footmote omitted). Because there is no contention that disclosure of Form
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HHS-474 would cause any competitive harm, the only inquiry properly before the district court was the question
whether disclosure of the financial information contained in Form HHS-174 would be likely to impair the governm =at's
ability to gather this information [*325] in the future, and if so whether this risk outweighed the public’s interest in
disclosure,

A Bummary Judgment

Fed. B. Civ. P. 36 [HIN3] authorizes a district court to grant summary judgment when it ¢an be shown “that the e is
no genuine [1sue as 1o eny material fact and that the moving party is entitled to a judgment a3 a mamer of law." Sun -
mary judgment is appropriate only in circumsmnces where "the evidence is such that a reasonable jury could not re um
a verdict for the nonmoving party.” Anderson v, Liberty Lobby, Inc, 477 U.5, 242, 248,91 L. E4. 24 202, 106 5. C.
2505 (1986). Ia deciding a motion for summary judgment, the district court is obliged to view the available evideni e in
the light most favorable to the nonmoving party. Adicker v, Kress o Co 398 ULS. 144, 137,26 L B4 2d 142, B0 :. C
1598 (1970); [**13] Popham, Haik, Schnobrich, Koufman & Doy, Ltd v. Neweomb Securities Co., 243 U5, App.
D.C. 43, 751 F.2d 1262, 1263 (D.C. Cir. 1985) ("Any doubt is to be resolved against the moving party.™). The Supteme
Court has recently made clear that "at the summary judgment stage the judge's function is not himself to weigh the =vi-
dence and determine the trush of the matter but to determine whether there is a genuine issue for trinl.” Anderson, 477
U5, at 249, If a genuine dispute does exist over a material issue, then parties should be given the opportunity to prsent
direct evidence and cross-cxamine the evidence of their opponents in an adversaria) setting. See Warhingtan Post Co. v
Uinited States Dep't of State, 268 US, App. D.C. 146, 840 F.2d 26, 30-31 (D.C. Cir, 1988) (Past v. Department of
Srarz), explaining that "this limitation on the use of summary judgment is not a mere technicality. The integrity of 1
court's de nove [FOIA] judgment rests upon en adversarial system of testing for trth when critical adjpdicative facts
are subjects of a contest.® (foomaote omited)). * Moreover, our previous cases have made it abundantly [**14] cler
that [H4) these general standards under rule $6 apply with equal force in the FOLA context, See. e, id at 29-3]
Greenberg v, FDA, 256 ULS. App. D.C. 135, 803 F.2d 1213 (D.C. Cir. 1986); Sears, Roebuck & Co. v, G54, 1530 U5,
App. D.C. 202, 553 F.2d 1378 (D.C. Cir.), cert. denied, 434 US, 826,54 L Ed. 2d 84, 98 5. Cr. 74 (1977).

& A petition for rehearing with a suggestion for rehearing en bane is currently pending in this court challeag-
ing the panel's disposition of certain [1sues in Post v. Department of Stare. The issues raised by the State De-
partment in its petition include the level of deference that this court should accord 1o the Department's view : re-
garding predictions involving foreign afTairs and national security. The State Department has also presented the
question whether and how courts should weigh the public interest in disclosure against the privacy interests pro-
tected by FOIA exemption 6, 5 U.S.C. § 552(b)(6). (This latter inquiry is presented in a case that is pending be-
fore the Supreme Court, see Reporters Committer for Freedom of the Press v, United States Dep't of Justic:, 265
LS. App. D.C. 365, 831 F2d 1124 (D.C, Cir. 1987) (on rebearing), cert. gromred, 485 U5, 1005, 108 5. Cr.
1467, 99 L. Ed. 2d 697 (1988).) These challenges leave intact, hawever, the panel’s mare general discussior of
the role of summary judgment in FOLA cases,

[**15] From the record before us, it is quite clear that o substantial, *penuine” dispute remains over the critical
factual issue in this case — whether publiz diselosure would cause individuals to so namowly construe the requests -or
infermation in Form HHS-474 that the government's Information-gathering ability would be seriously Impaired. W iile
the government has offered several affidavits tending to suppan the notion that this impairment would result, 7 thes
statements are vigorowsly contested by the Post’s (similarly terse} affidavits in response. For example: "Public discla-
sure, if anything, would have the effect of ensusing a more complete response because people would wantto  [*323]
avoid the risks and embarrassment of being thought not to have fully disclosed.” J.A. at 184 (AfTidavit of Nicholas A.
Ashford, Director of the Center for Policy Altermatives, Associate Professor of Technology and Policy in the Schoc| of
Engineering at Massachusenis Institute of Technology, and former consultant on several NCI peer review panels), l1a
similar vein, Dr. J.R. Heller, Ir., a former Director and subsequently a Special Assistant 10 the Director of the NCI,
stated that “the fact [**16] that NCI advisors must complete Form 474 1o be eligible for service, if combined with
knowledge an their part that the forms will be publicly available, will have a beneficial effect on ensuring that relat «d
financial intereats are fully disclosed.™ 1A, at 187

7 We note with some dismay that the purpose of our original remand in Post v, HHS [ was 1o "give the gov-
ernment an opporiunity to provide the detailed factual justification for withholding under Exemption 4," 6%
F.2d at 269, but the only pertinent change in the record since then is that Robert Eaglesome's original concl sory
affidavit, A at 73, has been joined by four equally conclusory affidavits, See Affidavits of William F. Raub,



Page 7
865 F2d 320, *: 275 U S, App. D.C.10L;
1984 LS. App. LEXIS 97, **

LA a1 7%; Vincent T, DeVita, Ir, JLA. at 127; James B. Wyngaarden, JA. at 133; and Edward N. Brandr, Ir,,
LA, at 138, In effect, we asked the government to change the station, and they responded by tuming up the vo-
lurme,

“Mhile the district court may of course ultimately determine that the [**17]  Post's authorities are less belisvable
than he NCI's, it is impermissible to conclude at this stage that so reasonable factfinder could be persuaded by the
Fost': evidence. As this court explained in Sears, Rochuck & Co

[HNS] Where there is a conflict in the affidavits as to what adverse consequences will flow from the
revelation of the facts contained in the documents sought to be disclosed, then it appears that there is in-
deed a conflict regarding very material facts which calls for some type of adversary procedure,

3383 F2d ar 1382 In this case, however, rather than giving the Post the benefits of any doubts raised by the factual dis-
pute aised in the affidavits, the district court appears to have decided the summary judgment motion by settling this
"elos: question,” Mem. Op. at 10 {J_A, a1 68), agaies the nonmoving party.

§ lronically, HHS's only real argument in support of the district court's decision to grant summary judgment
collapses back in on itself: HHS mttacks the Post's affiants by challenging the weight their testimony should be
accorded. See Brief for Appellee at [9-20. But the need to assess the credibility of witnesses s precisely what
places this dispute outside the proper realm of summary judgment.
_ [** 18] The district court defended its decision by noting that the "factual® inquiry into impairment required an
mher mtly speculative finding, suggesting that it was therefore justified in cutting off both sides’ ability to present prob-
ative svidence and to cross—cxamine each other. In so doing, we think the court shortcircuited the factfinding process,
“Factial” issues like those presented here are rarely susceptible to definitive proof. Rather, *factual” issues that involve
preditive facts almost always require a court to survey the available evidence, 1o credit certain pieces of evidence
abovi others, and to draw cumulative inferences until it reaches a judgmental conclusion, In the end, the coust makes it
best # ssessment about what is most likely to happen in the future, In such an inquiry, the ultimate “facts" in dispute are
most successfully approached when all relevant evidentiary underpinnings are fully developed. See generally Sears,
Roeb ek & Co,, 553 F2d at 1382-83,

Cif course, the type and quantity of evidence that is Recessary to enable courts to make these factual assessments
vane: from case to case, Even in this case, the parties may become convineed [**19]  that a full-scale battle of experts
on the issue of impairment would not be in either side’s interest. [f that is so, they could submit the case for decision on
the bi sis of a stipulated evidentiary record. But at this stage, on this record, it is clear that there is a genuinely contro-
verted factual issue in the case which is not ripe for disposition by summary judgment, To resolve this case the judge
must 3ick and choase between competing experts’ affidavits as to the cffect of disclosure on the likelihood of eliciting
complete responses (o the questions. The case is therefore remanded to enable both sides t0 address and contest the js-
sue o "impairment, in order to provide the district court with & record on which 1o decide the crucial issue.

b The Exemprion 4 Balance

Cm remand, if the district court ultimately finds that disclosure will impair the government's information-gathering,
it wil once again be required to conduct the “rovgh balancing of the extent of impairment  [*327] and the importance
of the information against the public interest in disclosure.” Pase v, IS T, 690 F2d at 269, In p:rfmuingmatbllln:lﬂ.
we coution that in  [**20] rthir case, there is no tonger any room on the scales for weighing the possibility that public
diselt sure of Form HHS-474 will cause some scientists to decline service on the MCT's peer review commitiees alto-
gethe . Whatever valldity this contention of “nonparticipation” might have had at the start of this litigation (or would
have fsimilar litigation were commenced in the fusure), for the purpose of this action the issue of nonparticipation was
waived by the povernment when it abandoned the claim before this court in Pasev. /IS [ See 690 F.2d at 268 n.51
(motic g that it was not necessary to address the government's need 1o atiract qualified scientists because "tha powernment
did fust ask us in this case to consider including that specific interest in the National Parks { test™). Nothing appears in
the rezord or in the arguments before this court to justify excusing the government from the general rule that [HNG] a
party zannot rise anew on remnand an {ssee that it failed to pursue in the appeal. ®
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3 The government contends that because the recruitment issue has consistently been raised before the distnict
court and was never “affirmative[ly] abandon[ed]” before this court, the district court was correct in constds ring
the evidence regarding the risk of nonparticipation by scientists, See Brief for Appellee az 15. The governmiat
further arzues that no policy would be served by a finding that the recruitment claim was abandoned in this zase,
hecause the Post has always been aware of the government's contention that public disclasure might cavse szien-
tists not 10 serve 25 consultants. But the whole point of the rule regarding abandoament of claims is to requie
that all viable arguments be vigorously pursued throughout the proceedings, thereby allowing for earlier deci-
sion, racher than permitting parties to pick and choose which claims will be presented on appeal and which ‘will
be held back until a later time. [n this case, the government had an opporfunity to raise the recruitment 1ssue in
Pastv. HHS f and it failed to do so. The fact that the Post was made aware of the ¢laim at the first appeamn e
before the distriet court does not change the situation: we held then and we reaffirm now that the only issue be-
fore the distriet court on remand from Fast v. HHS Iwas "the factual determination of whether release of th s
information is likely to impair the government's ability to obtin similar information in the future,” 890 F.2 at
255

At oral argument, the government further sought to justify its failure to pursue the recruitment claim by
noting that it was not a8 clear six years ago as it is today that factors beyond the two announced in Natioral
Parks { could be considered under exemption 4 "confidentiality” analysis. The government's contention is u1-
dercut, kowever, by the fact that it did present this claim ta the district court in 1980

[**21] Moreover, the district court may not, as it did below, inject the risk of future scientist nonparticipatio 1 an
NCI programs into the balancing process on the public interest side when the government is barred from pursuing i< on
the impairment side. [HN7] When we refer 10 a “rough balancing” under exemption 4, we mean that information w 11 be
withheld only when the affirmative interests in disclosure on the one side are outweighed by the factors identified 11
Nationa! Parks | {and its progeny) militating against disclosure on the other side. More simply pat, “minor” disadvim-
tages flowing from disclosure “cannot overcome the disclosure mandate of FOIA™ Postv. HHS 1, 650 F.2d at 2689,
When we first announced the test for exemption 4 confidentiality in Natlosa! Parks [, we attempted to capiure intsra
inquiries (serious competitive karm and impairment of government information-gathering) the most obvious intere: s
that Congress was seeking 1o protect in the exemption, while expressly reserving the question “whether other govein-
mental interests are embodied in this exemption.” 498 F.2d a1 770 n.17, In Critical Mary Energy Profect v. NRC, 2n5
LS. App. D.C. 130, 830 F.2d 278 (D.C. Cir. 1987), [**22] wo subsequently found that other interests may indees be
considered under exemption 4. Yet we think a fair reading of our cases makes it ¢lear that other interests can be int o=
duced into the balance only as factors weighing against disclosure, in a manner similar to the two interests identified in
National Parks I, All of these factors, alone or in combination, are negative [nterests properly weighed against the
strong public interest in disclosure that permeates FOIA. The district court, however, allowed the risk of future scicntist
[*328] nonparticipation to diminish the overall public interest in disclosure that would be balanced against the ney ative
factors. Such an approach could not have been intended by the drafters of exemption 4 for it would allow courts 1o
count anti-disslosure factors on both sides of the scale, adding weight to the impairment side and reducing the weij ht
on the disclosure side. The threst of FOTA is distinctly in the opposite direction, and exemption 4 contemplates &
straightforward balance of the pros and the cons of disclosure in any particular case.

Il COMCLUSION

For the reasons stated, we vacate the district court's order directing [**23] summary judgment for HHS. The ssue
of whether disclosure of the financial information contained in Form HHS-174 would seriously impair the governn ent's
ability to gather the information it needs from participating scientists in the future is a disputed factual issue that does
not lend itself 1o disposition by means of summary judgment on the present record, Reluctantly we returmn this case snce
maore to the district court for further proceedings consistent with this opinion.

So ordered.
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FRIOR HISTORY: AFFEAL FROM THE UNITED STATES DISTRICT COURT FOR THE EASTERN DIS-
TRICUT OF NORTH CAROLINA

CASE SUMMARY:

PROCEDURAL POSTURE: Appellee siste apple advertising commission brought an action challenging the constitu-
tiona ity under the Commerce Clause of appellant stare's starute prehibiting closed containers of apples shipped into the
state from bearing any grade other than the applicable United States grade. The United States District Court for the
Eastern District of North Caroling invalidated the starute and granted mjunctive relief. Appellant sought review,

OVERVIEW: Appellant state enacted N.C. Gen, Stat. § 106-189.1, prohibiting closed containers of apples shipped into
the state from displaying staze grades or classifications. Appellee sued, msserting that the statute violated the Commerce
Clause and seeking injunctive relief from its enforcement, The district conrt granted the requested relicf. On review, the
Cour affirmed. [t held that appellee had standing to sue because it performed the functions of a traditional trade associ-
ation representing the state apple industry, The Court also held that the jurisdictional amount in contraversy of 28 2
US55, § 1331 was met, because appellee's substantial volume of sales and the continuing natere of the statate's im-
pact «in sales precluded a finding to a legal certainty that its losses and expenses would not total the requisite $ 10,000
The tourt finally held that the stanste both burdened and diseriminated apainst the interstate sale of apples and that ap-
pellant did not meet the burden of demonstrating substantial local benefits flowing from the statute and the unavailabil-
ity of nondiscriminatory alternatives adequate to preserve local interests,

OUTCOME: The Coust affirmed. It held that appellee had standing to challenge the statuse, that the jurisdictional
amatnt in controversy requirement was met, and that the challenged statute burdened and discriminated against inter-
state @les of apples from appellee; appellant failed to sustain its burden of showing substantial local benefits flowing
from the statute and the unavailability of noadiseriminatory alternatives.
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Civil Procedure = Jurisdiction = Subject Matter Jurivdiction = Amount in Controversy
[HN1] See 28 U.S.C.5. § 1331{n).

Governments = Agriculiure & Food = Froduct (uality
[HNZ] See N.C. Gen. Stat. § 106-189.1 (1973).

Civil Procedure = Justiciability = Standing = General Overview

Constitutional Law > The Judiciary = Case or Controversy > Standing = General Overview

[H}3] An association has standing to bring suit on behall of its members when its members would otherwise have
standing to sue in their own right, the interests it seeks 10 protect are germane to the organization’s purpose, and neihes
the claim asserted nor the relief requested requires the participation of individual members i the lawsuit.

Civil Procedure = Jurisdiction = Subject Matter Jurisdiction > Amount in Controversy
[HM4] In actions secking declaratory of injunctive relief, the amount in controversy s measured by the valee of the ob-
ject of the litigation.

Constirurional Law > Cengressional Puties & Powers = Commerce Clause = Interstate Commerce = Genreral Chérs
view

Governmenis = Stafe & Territorial Governmenis = Police Fawer

Tramsportation Law > faterstate Commerce > State Fowers

[HN5] In the absence of conflicting legislation by Congress, there 15 a residuum of power in the states 1o make law:
governing matters of local concern which nevertheless in some measure affect interstate commerce of even, 10 som:
extent, regulate it That residuum is particulasly strong when a state acts 1o protect its citizenry in matters pertaiming . 10
the sale of foodsteffs. However, a finding that state legislation furthers matters of legitimate local concern, even in he
health and consumer protection areas, does not end the inguiry, Rather, when such state legislation comes inta conllict
with the Commerce Clause's averriding requirement of 2 national "common market," & eourt is confronted with the task
of effecting an accommadation of the competing national and local interests.

Constitutional Law = Congressional Duties & Powers > Commerce Clanse = General Overview

Evidence > Procedural Considerations = Burdens of Proof = General Overview

[HM6] When discrimination against interstate commerce by 4 state statute is demonstrated, the burden falls on the £ tate
to justify i1 both In terms of the local benefits flowing from the statute and the unavailability of nondiscriminatory ¢ 1-
ternatives adequate to preserve the local interests at stake.

SUMMARY:

A Washington state agency, created by starute for the promation and protection of the Washington state apple n-
dustry and composed of several state apple growers and dealers chosen from electoral diswricts by their fellow growers
and dealers, all of whom by mandatory assessments finance the agency’s operations, brought an action for declamatry
and injunctive relief in the United States District Court for the Exstern District of North Carolina, challenging the ¢ -
stisutionality of a North Carolina statute requiring that all closed containers ol apples sold in the state or shipped into the
state bear no grade for apples other than the applicable federal grade or the designation "unclassified,” "not graded. " or
~prade not determined.” The three-judge District Court issued a permanent injunction azainst enforcement of the v wth
Carolina statite, holding that { 1) the Washington agency had standing to challenge the statute both in its own right wind
on behalf of its constituents, (2) the § 10,000 amount in contraversy requirement of 28 LISCS 1331 had been satisfizd,
and (3} the statute unconstitutionally discriminated azainst commerce, insofar a5 it affected the interstate shipment af
Washington apples (408 F Supp 837).

On direct appeal, the United States Supreme Court affiemed. In an opinion by Burger, Ch. 1. expressing the un-
animous view of the cight participating members of the court, it was held that (1) the Washington statutory agency 1ad



Page 3
432 U.5.333, *; 97 5, Cr. 2434, e
33 L. Ed. 2d 383, ***; 1977 .S, LEXIS 123

stancing 1o bring the action in a representational capacity on behalf of its constituents, notwithstanding the agency's lack
of st tus as a traditional veluntary membership trade association, where (a) the injuries suffered by the agency's consti-

and 3¢ continuing nature of the statyts's mterference with the business affairs of the agency's constituents, it could not
be said to a legal certainty that such losses and expenses would not, over time if they had not already done 0, amount to
the nquisite $ 10,000 for at least some of the individual growers and dealers represented by the agency, and (3) the
Nerti Carolina statute constituted an unconstititional burden on interstate commerce under the commerce clause of the

Iiehnquist, 1., did not participate.
LAV'YERS' EDITION HEADNOTES:

[**"LEdHNI1]
COURTS £236.%
PARTIES §23
rtanding — state statwtory Agency represenling constluency —
Headnote:[1 AJ[ I B]

In & federal court action challenging, as unconstitutional under the commerce clause of the Constitution (Art 1, 8,
3, @ rate statute requiring that all closed containers of apples sald in or shipped into the legislating state bear no grade

whory by mandatory assessment finance the 3Ze0CY's operations, such agency has standing 1o bring the action in a re-
preseatztional capacity on behalf of its constiteents, notwithstanding the agency’s lack of status as a traditional volunta-
ry mi mbership trade association, where (1} the injueries suffered by the state Agency’s constituent apple producers as 3
resul of the challenged statute—such statute having caused some constituent growers and dealers to obliterate thelr own
state’s grades from the large volume of containers sent into the legislating state at a cest of from five to fifteen cents per
carto 1, to sbandon the use of preprinted containers, diminishing the elficiency of their marketing operations, and to lose
accot ats in the legislating state—are direct and sufficient to establish the requisite “case OT Conmoversy™ between the

cure he right of its state's apple Industry to publicize its grading system is central to the agency's purpose of protecting
and enhancing the market for the apples of its constituents, and (3) nefther the interstate commerce claim nor the decla-
rator and injunctive relief requested in the action requires individualized proofs.
[***LEdHN2]
COURTS 5427

Jarisdictional amount in controversy requirement -- declaratory and injunctive relief — stanute Eoverning carton
mark ngs —

Headnote:[2A][2B]
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In a federal court action seeking declaratory and injunctive relief with respect to an alleged unconstitutional str te
statute requiring that all closed containers of apples sold in or shipped into the legislating state bear no grade for apsles
other than the applicable federal zrade or 4 designation that the apples are ungraded, which action is brought by an pple
producing state's statutory agency as representative of apple growers and dealers in the state formning the agency’s ¢ an-
stituency, the § 10,000 jurisdictional amount in controversy requirernent of 28 USCS 1331 &s met, since, in view of the
substantial volume of sales in the legislating state, amounting to an excess of 3 2 million in one year alone, and the ton-
tinuing nature of the statute's interference with the business affairs of the ageacy’s constiteents, it cannot be sasd 1o 1 )
legal cerminty that such losses and expenses would not, over time if they had not already done 5o, amount to the revui-
site § 10,000 for a2 least some of the individual growers and dealers represented by the agency.

[***LEdI™3]
COMMERCE §200
grade labeling on apple contziners — siate stalute -= discrimination — justification —
Headnote:[3A][3B]

A state statute requiring that all closed containers of apples sold in er shipped into the legislating state bear no
grade for apples other than the applicable federal grade, or a designation that the apples are not graded, constitutes .in
unconstitutional burden on interstate commerce under the commeree clause of the United States Constitution (At [, 8§,
cl 3), since the statute has the practical effect of not oaly burdening intersiate sales of the apples of another state ha ving
strict requirements for grading apples produced in such other state and shipped in intersiate commerce, bat also dis.mi-
minates against sales of such other state's apples, and the discrimination against comemerce is not justifiable in termi of
la¢al benefits flowing from the statute and the vnavailability of nondiscriminatory allematives adequate to preserve lo-
cal interests,

[***LEdHN4]
PARTIES 5§23

standipg of association = action on behalf of members —

Headnowe:[4]

An pssociation has standing to bring suit on behall of i3 members when: (1) its members would otherwise hav e
standing to sue in their own right; (2) the interests it seeks to protect ore germane to the organiztion's purpose, and (3)
neither the claim asserted, nor the relief requested, requires the participation of mdividual members in the lawsut.

[***LEdHNS]
COURTS §427
Jjurisdictional amount -~ suit by state agency - reliance upon constifuents -—-
Headaote:[5]

A state's agency created by statute for the promotion and protection of the state’s apple industry, which agency is
composed of & number of state growers and dealers chosen from electoral districts by their fellow growers and dealsrs,
all of whom by mandatory assessment finance the agency's operations, may rely upon its constituents to meet the §

10,000 amourt in coatroversy requirement of 28 USCS 1331 in its federal court action brought to obtain declarator y and
injunelive relief with respect 1o another state’s alleged unconstitutional statule governing apple prade markings on
closed containers of apples,
[*** LEAHNS]
COURTS 8427
Jurisdictional amount - declaratory or injunctive relief action --
Headnote:[&]
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In actions seeking declaratory or injunctive relief, the amount in controversy is measured by the value of the object

of the litigation.
[***LEdHNT]

COURTS 8427

njunctive and declaratory relief — jurisdietional amount - measurement -

deadnode:[7]

Whether the § 10,000 amount in controversy requirement of 28 USCS 1331 is met in a federal court action brought
Ty a state statutory agency representing the state's apple growers and dealers—which action is brought to obtain declara-
tory ind injunctive relief with regard to another state’s alleged unconstitutional law poverning the apple grade markings
o ¢ osed containers of apples sold in or shipped into the legisiating state—is determined by the value of the right of
indiv idual apple growers and dealers represented by the agency to conduct their business affairs in the lagislating state
free Yom the interference of the challenged statute; the value of such growers' and dealers' right is measured by the
losses that will follow from enforcement of the legislating state’s stanute, and, in such regard, a proper matter for con-
sideration is the cost incurred by the growers and dealers in complying with the statute.

[**"'LEJHNE]

COMMERCE 5100

wmmeree clause — exercise of state authority - state powers — sale of food —

1cadnote:[§)

Not every exercise of state authority imposing some burden on the free flow of commerce is invalid; although the
comiterce clause of the United States Constitution (Art], 8, ¢l 3) acts as a limitation upon state power even without
cong essional implementation, in the absence of conflicting legislation by Congress, there is a residinm of powers in the
stale to make laws governing matters of local concern which nevertheless in some measure affect interstate commerce
©F EVEN, 10 some extent, regulate it, such residivm being particularly strong when the state acts to protect its citizenry in
ML T3 pertaining to the sale of foodstuff

[*** LEdHN®]

COMMERCE 5148

“alidity of state regulation — test -

iTeadnote:[9]

‘Mhen state legislation furthering matters of legitimate local concern comes into conflict with the overriding re-
quirement, under the commerce clause of the United States Constitution (Art I, §, cl 3), of a national common market,
an accomodation of the competing national and Jocal interests must be effected.

[*** LEdHN10] '

COMMERCE §152

liserimination - interstate sales — state justification —

Headroe:[10]

"When it is demonstrated that a state statute discriminates against interstate sales, the burden falls on the state lnju!-
tfy s ach discrimination against commerce both in terms of the local benefits flowing from the statute and the unavaila-
bility of nondiscriminatory alternatives, adequate to preserve the local interests at stake.

SYLLABUS

Appellee, a statutory agency for the promotion and protection of the Washington State spple industry and com-
poseil of 13 state prowers and dealers chosen from electoral districts by their fellow growers and dealers, 3l of whom
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by mandatory assessments finance appeliee's operations. brought this suis ehallenging the constirutionality of a Nor h
Carolina statite requiring that all apples sold or shipped into Nosth Carolina in closed containers be identified by
grade on the containers other than the applicable federal grade of a designation that the apples are not praded. A
three-judge District Court granted the requested injunctive and declaratory relied, holding that appellee had standing; to
challenge the statute, that the § 10,000 jurisdictional amoun: of 28 US.C. § 1331 was satisfied, and that the :hf.]le aged
statute unconstitutionally discriminated against commerce insofar as it affected the interseate shipment of Washingtan
apples. Held:

1. Appelles has standing to bring this action in a representational capacity, Pp, 341-345,

(3} An association has standing to bring suit on behalf of its members when (1) its members would otherwise Fave
standing to sue in their own right; (2) the interests it seeks to protect are germane to the organization’s purpose; and (3)
neither the claim asseried nor the relief requested requires the participation in the lawsnit of each of the individual
members. Warth v, Seldin, 422 U 5. 490, Pp. 342-343,

(b} The prerequisites to associational standing described in Warth are clearly present here: (1) At the risk of cth-
erwise lasing North Carolina accounts, some Washington apple growers and dealers had (a1 a per-coatainer costaf §
cents 1o 13 cents) obliterated Washington State grades from the large volume of North Carolina-bound containers: :mnd
they had stopped using preprinted containers, thus diminishing the efficiency of their marketing operations; (2) app:l-
lee's attempt to remedy these injuries is central to its purpose of pretecting and enhancing the Washington apple mi rket;
andd (3} neither eppelles’s constitutional claim nor the relief requested requires individualized proof.  Pp. 343-344,

{<} Though appelles is a state agency, it is not on that account precluded from asserting the claims of the State’; ap-
ple growers and dealers since for all practical purposes appellee performs the functions of a traditional trade associ: tion,
While the apple growers are not "members” of appellee in the raditional trade associarion sense, they possess all the
indicia of organization membership fviz, electing the members, being the only ones to serve on the Commission, ind
financing its activities), and it is of no conscquence that membership assessments are mandatory, Pp, 344-345.

(d) Appellee’s own interests may be adversely affected by the outcome of this litigation, since the annual asses -
ments that are used to support its activities and which are tied to the production of Washingion apples could be rediced
if the market for those apples declines as a result of the North Carolina statute. P, 345,

2. The requirements of § 1331 are satisfied. Since appellee has standing to litigate its constituents’ claims, it may
rely on them to meet the requisite amount of § 10,000 in controversy. Asnd it does not appear "to a legal cerainty™ that
the claims of at least some of the individual growers and dealers will not come ta that amount in view of the substa itis]
annual sales volume of Washington apples in North Carolina (over 52 million) and the continuing nature of the stalute's
interference with the Washington apple industry, coupled with the evidence in the record that growers and dealers Lave
suffered and will continue to suffer Joases of various types from the operation of the challenged statute, St Poul Mir-
cury fndemnify Co. v, Red Cab Co, 303 U5, 283, Pp, 346-348.

3. The North Carolina statute violates the Commerce Clause by burdening and discriminating against the inte state
sale of Washington apples. Pp. 348-354.

{a) The starute raises the costs of doing business in the North Carolina market for Washington growers and deslers
while leaving unaffected their North Carolina counterpasts, who were still free to market apples under the federal zade
or none at all.  Pp, 350-351,

{b) The statute strips the Washington apple industry of the competitive and economic advantages it has earned for
itself by an expensive, stringent mandatory stale inspection and grading system that exceeds federa] requirements, By
requiring Washington apples to be sold under the inferior grades of their federal counterparts, the North Caroling st atute
offers the North Carolina apple industry the very sort ol protection against out-of-state competition that the Commi ree
Clause was designed to prohibie.  Pp. 351.352.

(<) Even if the statute was not intended to be discriminatory and was cnacted for the declared purpose of prote: ting
consumers from deception and fraud because of the multiplicity of staze grades, the statute does remarkably little tc fir-
ther that goal, a1 least with respect to Washington apples and grades, for it permits marketing of apples in closed coa-
tainers under no grades at all and does nothing o purify the flow of information a2 the retail level, Moreover, Wish-
ingion grades could not have led to the type of deception at which the statute was assertedly aimed, since those prailes
equal or surpass the comparable federal standards,  Pp. 352-354.
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d) Nondiscriminatory altermatives to the outright ban of Washington State grades are readily available. P, 354,
+08 F.Supp. 857, affirmed.

IURGER, C.J., delivered the cpinion of the Cout, in which all Members joined except REHMOQUIST, 1., who took
Ae peat in the consideration or decision of the case.

COUNSEL: Jobn & Jordan, Jr., argued the cause for appellants.  With him on the Brief were Rufus L. Edwiisten,
Anorney General of North Caroling, and Millard R Rich, Jr, Deputy Attorney General.

Slad: Gortor, Attormey General of Washingzon, argued the cause for sppellee.  With him on the bricf were Edward 8.
Mac.de, Deputy Attorney General and Jamer Arneil. Special Assistant Attormey General,

JUDGES: Burger, Brennan, Stewart, White, Marshall, Blackmun, Powell, Stevens: Rehnquist took no part in the con-
sider utien or decision of the case.

OFINION BY: BURGER

OPISION

[*335] [**=339} [**2437] MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

In 1973, North Carolina enacted 8 starote which required, infer alia, all elosed containers of apples sold, offered for
sale, or shipped into the State to bear “no grade other than the applicable U.S. grade or standard, * N.C.Gen, Stat. §
105~ 9.1 (1973). In an action brought by the Washington State Apple Advertising Commission, a three-judge Federal
Distr ct Court invalidated the statute insofar as it prohibited the display of Washington State apple grades on the ground
that i: unconstitutionally diseriminated against interstate commeree.

[*335] [**243E] [*"*LEdHRIA] [1A] [***LEdHR2A] [ZA] [***LEdHR3A] [3A]The specific questions
presented on appeal are (a) whether the Commission had standing to bring this action; (b) if so, whether it satisfied the
Jjurise ictiona) amount requirement of 28 US.C. § 1331; 'and (2} whether the challenged North Carolina statute const-
Wies an uncenstitutional burden on interestate commerce,

I Section 1331 provides in pertinent part:

[HNT] *(a) The district courts shall have original jurisdiction of all civil actions wherein the matter in con-
troversy exceeds the sum or value of § 10,000, exelusive of interest and costs..."

(n

"Washingion State {s the Nation's largest producer of apples, its crops accounting for approximately 30% of all ap-
ples | rown domestically and [***3%0] nearly half of all apples shipped in closed containers in interstate commerce,
As might be expected, the production and sale of apples on this scale is a multimillion dollar enterprise which plays a
signi Jeant role in Washington's cconomy. Because of the importance of the apple industry 1o the State, jts legislature
has uadertaken to protect and enhance the reputation of Washington apples by establishing a stringent, mandatory in-
spect on program, administered by the State's Department of Agriculture, which requires all apples shipped in interstate
comrierce to be tested under strict quality standards and graded accordingly. In all cases, the Washington State grades,
whicls have gained substantial acceptance in the trace, are the equivalent of, or superior to, the comparable grades and
standirds adopted by the United States Department of Agriculture (USDA). Compliance with the Washington inspec-
tion scheme costs the State’s growers spproximately § 1 million each vear.

In addition to the inspection program, the state legislature has sought to enhznce the market for Wa.ﬁhingtm apples
throuzh the creation of & state agency, the Washington State Apple Advertising Commission, charged with the stantory
[*33°] duty of prometing and protecting the State’s apple industry.  The Commission itself is composed of 13 Wash-
ingto1 apple growers and dealers who are rominated and elected within eleetoral districts by their fellow growers znd
deales. Wash. Rev, Code 58 15.24.020, 15.24.030 (1974). Among its activities are the promotion ur_Wuhmg_lm ap-
ples in both domestic and foreign markets through advertising, market research and analysis, and publie edun::::m, s
well is scientific research into the uses, development, and rmprovement of apples. Its activities are financed entirely by
ssesinents levied upon the apple industry, § 15.24.100 in the year during which this litigation began, these assess-
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ments totaled approximately 51.75 million. The assessments, while initially fixed by stanite, can be increased onl
upos the majorily voie of the apple orowers themselves,  § 1524090,

[n 1972, the Kosth Carolina Board of Agriculture adopted an adminisrative regulation, unigue in the 50 States
which in effect required all closed containers of apples shipped into or s0ld in the Seate to display either the applicasle
USDA grade or a notice indicating no classifieation.  State grades were expressly prohibited. * In addition to its 0 3
wious consequence - prohibiting the display of Washington State apple grades on containers of apples shipped mto
Worth Carolina, the regulation presented the Washingzon apple industry with a marketing problem of potentially na -
tonwide significance. Washingion apple growers annually ship in commerce approximately 40 million closed cor -
tainers of apples, nearly 500,000 of which eventually find their way into North Carolina, stamped with the applicatie
Washington State variesy [*338] and grade. It is the industry's practice to [***391] purchase these containers are-
printed with the various apple varieties [**2439] and grades, prior to harvest.  After these containers are filled vth
apples of the appropriate type and grade, a substantial portion of them are placed in cold-storage warehouses where the
grade labels identify the product and facilitate its handling.  These apples are then shipped as needed throughout th e
vear, after February 1 of each year, thev constitule approximately two-thirds of all apples sold in fresh markets in this
country, Since the ultimate destmation of these 2pples is unknown at the time they are placed in storage, compliarce
with Nomh Caroling’s unique regulation would have required Washington growers to obliterate the printed labels o1
containers shipped to Nosth Carolina, thus giving their product a damaged appearance,  Alernatively, they could bave
ﬂ[‘lf‘mﬂt‘d their marketing practices 1o sccommodate the needs of the North Carolina marker, i ¢, repack apples to be
sl'-l]JFﬂi to North Carolina in containers bearing only the USDA grade, end'or store the estimated portion of the har vest
destined for that market in such special containers, As a last resort, they could discontinue the use of the preprinted
contaners entirely. Nooe of these costly and less efficient options was very attractive to the industry.  Moreover, in
the event a number of other States followed Nosth Carolina's lead, the resultznt inability to display the Washington
grades could foree the Washington growers to abandon the Staze's expensive inspection and grading system which ' heir
customers had come 10 know and rely on over the 60-0dd years of its existence.

2 The North Cazolina regulation, as amended, provides in pertinent part:

“(6) Apple containers mus: show the applicable U.S. Grade on the principal display panel or marked
"l...‘nc]:.uiiﬂl!d.,' Not Graded.' or "Grade Not Determined ' State grades shall not be shown.” § 3-24.5(6), Rule,
Regulations, Definitions and Standards of the North Carolina Department of Agriculture.

With 'lhl:i-r problems conlronting the industry, the Washington State Apple Advertising Commission petitionec the
Hmr!: Carolina Board of Agriculture 1o amend its regulation to permit the display of state grades. An administrative
hearing was held on the question but no relief was pranted.  [*339]  Indeed, Nocth Carolina hardened its position
shorily thereafter by enacting the regulation into law: §

[HN2] "All apples sold, offered for sale or shipped into this State in closed containers shall bear on the contain =,
bag or ather receptacle, no grade other than the applicable U.S. grade o standard or the marking ‘unclassified, ‘not
graded’ or 'grade not determined.™ N.C. Gen. Stat. § 106-189.1 (1973).1

Hmﬂ::b:-:.s, the Commission once again requested an exemption which would have permited the Washington 1pple
growers to display both the United States and the Washington State grades on their shipments to North Carolina. *his
Tequest, 100, was denled.

Unsuccessful in its attempts to secure sdministrative relief, the Commission ! instituted this action challenging the
constitutionality of the statute in the United States District Court for the Eastern District of North Carolina.  [6s cot 1
plaint, which invoked the District Court's jurisdiction under 28 11.S.C,  £5 13531 and 1343, sought a declaration tha: the
Slatute \-in-]_al:nd, inter alia, the Commerce Clause of the United S:ates Constitution, At 1, § §, cl. 3, insofar as it prihi-
bited the display of Washington [***352] State grades, and prayed for a permanent injunction against its enforce ment
in this manner, A three-judge Federal District Court was coavened pursuant 1o 28 U.S.C. 55 2281 and 2284 to con-
sider the Commission's constitutional attack on the stature.

3 Under Washington law, the Commission is a corporation and is specifically granted the power to sue ard be
sued.  Wash, Rev. Code § 1524,070(8) (1974},

Adter a hearing, the District Court granted the requested relief, 208 F.Supp. 857 (1976). At the outset, it held - hat
the Commission had standing to challenge the statute both in its own right and on behalf of the Washington State g ow-
ers and dealers, and that the § 10,000 amount-in-controversy  [*340] requirement of § 1331 had been satisfied.” 418
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FSump, at 558, [**2440] Proceeding to the merits, the District Court found that the North Carolina statute, while
neutial on its face, actually discriminated agamnst Washington State growers and dealers in favor of their local counter-
parts Jd. at B50-861. This discrimination resulted from the fact that North Caroling, unlike Washington, had never es-
tablit hed a grading and inspection system. Henee, the statute had no effect on the existing practices of North Carolina
prodirers; they were still free to wse the LS DA grade or none at all. Washington growers and dealers, on the other
hand were forced to alter their long-established procedures, at substantfal cost, or abandon the North Carolina market,
The 1 Jistrict Court then concluded that this discrimination against out-of-state competitors was not justified by the ns-
serte-| local interest - the elimination of deception and confusion from the marketplace - arguably furthered by the sta-
wie. Indeed, it noted that the statute was “irrationally” drawn to accomplish that alleged goal since it permitted the
mark :ting of closed containers of apples without any prade atall. /4, a1 861-862. The court therefore held that the
statlile unconstitutionally discriminated against commerce, insofar as it affected the interstate shipment of Washingion
apples, ' and enjoined its application, This appeal followed and we postponed further consideration of the question of
Jurisd iction to the hearing of the case og the [*341] merits sub mom.  Holthouser v, Washington State Apple Adver-
tiring Comm's, 429 1.5, 814 (1976},

4 Inthis regard, it adopted the ruling of the single District Judge who had previously denied appellants’ mo-
tion to dismiss the complaint brought on the same grounds. App. 51-58. That judge had found it Unnecessary
"0 determine whether jurisdiction was also proper under 28 ULS.C. § 1343 in view of his determination that ju-
risdiction had been established under §1331. App. 5702

5 Asanalternative ground for its holding, the District Court found that the statute would have constituted an
undue burden on commerce even if it had been neutral and noadiscriminatory in its impact.  Pike v. Bruce
Church, Inc., 397 U.S, 137 (1970). 408 F.Supp.,, at 862 n.9,

(2}

[***LEJHRIB] [IB]ln this Court, as before, the North Caroling officials vigorously contest the Washington Com-

betwien itself and the appellants needed to establish standing in the constitutional sense. E £ Arlingron Heights v.
Metru politan Housing Dev. Corp, 429 U.S. 252, 260-264 (1977); Warth v, Seldin, 422 U.S, 490, 498499 (1975).

6 During 1974, the Commission spent in excess of 525,000 advertising Washingion apples in the North Caro-
lina market. Jd, at 859,

Morcover, appellants agsert, the Commission cannot rely on [*342] the injuries which the statute allegediy in-
Nliets mdividually or collectively on Washington apple growers and dealers in order 1o confer [**2441] smanding on
iselll  Those growers and dealers, appellants argue, are under no disabilities which prevent them from coming forward
10 protect thelr own rights if they are, in fact, injured by the statute's operation. In any event, appellants contend that

ation may have standing to assert the clzims of its members even where it has suffered no injury from the challenged
aciiviy, eg., Warthv. Seldin, supra, at §11: Natlanal Motor Freight Assn. v. United States, 372 ULS, 246 (1963), the
Comi iission is not a traditional veluntary membership organization such as 2 trade asseciation, for it has no members at
all. Thus, since the Commission has no members whose claims it might raise, and since it has suffered no "distinet and
palpasle injury” to itself, it can assert no more than an abstract concen for the well-being of the Washington app_nle in-
dusty’ as the basis for its standing. That type of interest, appellants argue, cannot “substitute for the concrete injury
requized by Art 111" Simon v. Eartern Ay Welfare Rights Org., 426 1).5%, 26, 40 [1576).
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[***LEdHR4] [4]1f the Commission were 2 voluntary membership organization - a typical trade unn-:i::ir:rr_l. - its
standing to bring this action as the representative of its constituents would be clear under prior decisions of this Conrt.
In Warth v. Seldin, supra, we stated: 5

~Ewven in the absence of injury to itself, an association may have standing solely as the representative of its mein-
bers... The association must allege that its members, of any one of them, are suffering  [***394] immediate or
threatened injury as a result of the challenged action of the sort that would make out a justiciable case had the mem sers
themselves brought suit.... So long as this can be established, and 5o long as the nature of the claim and  [*343] af
the relief souzht does not make the individual participation of each injured party indispensable to proper reselution of
the cause, the association may be &n appropriate representative of its members, entitled 1o invoke the coust's jurisdi -
tion.” 422 U5, at 511.

See also Simon v. Eartern Ky, Welfare Rights Org, supra, at 39-40; Meek v. Pittenger, 421 U.S. 349, 355-356 0. 3
{1978): Sterra Club v Morton, 405 U8, 727, 739 (1972); Nationa! Motor Freight Asse. v. United States, supra. We
went on in Warth to elaborate on the type of relief that an association could properly pursie on behalf of its membars: 3

“[W]hether an association has standing to invoke the court’s remedial powers on behalf of its members depend i in
cubstantial measure on the nature of the relief sought. [fin & proper case the association secks a declaration, mjun :tion,
or some other form of prospective relief, it can reasonably be suppaosed that the remedy, if granted, will inure to the
benefit of those members of the association actually injured.  Indeed, in all cases in which we have expressly reco;.-
nized standing in associations to represent their members, the relicf sought has been of this kind." 422 ULS., a1 515.(

Thus we bave recognized that [HN3] an association has standing to bring suit on behalf of its members when: (a) itz
members would otherwise have standing to sue in their own right; (b) the interests it seeks 1o protect are germane t the
organization’s purpose; and () neither the claim asserted nor the relief requested requires the participation of indiv dual
members in the lawsuit

The prerequisites to "associational standing” described in Warth are clearly present here.  The Commission's « om-
plaint alleged, and the District Court found as a fact, that the North Carolina statute had cansed some Washington tpple
growers and dealers () to obliterate Washington State grades from the [*344] large volume of closed containers des-
tined for the North Carolina  [**2442] market at a cost ranging from 5 to 15 cents per carton; (b) to abandon the 1se
of preprinted containers, thus diminishing the efficiency of their marketing operations; or (¢) 1o lase accounts in Merth
Carolina.  Such injuries are direct and sufficient to establish the requisite “case or controversy” between Washingt
apple producers and appellants.  Moreover, the Commission's atterpt to remedy these injuries are and to secure thz
industry’s right to pablicize its grading system is central to the Commission's purpose of protecting and enhancing 1he
market for Washington apples. Finally, neither the inlerstate commerce ¢laim nor the request for declaratory and injunc-
tive reliel requires individualized proof snd both are thus properly resolved in a group context.

The only question presented, [***395] therefore, is whether, on this record, the Commission's Status as o strte
agency, rather than a traditional voluntary membership organization, precludes it from asserting the claims of the
Washington apple growess and dealers who form its constituency.,  We think not.  The Commission, while admitt Ly
a state agency, for all practical purposes performs the funcrions of a raditional trade association representing the W ash-
ington apple industry.  As previously noted, its purpose is the protection and promotion of the Washington apple ©idus-
try; and, in the pursuit of that end, it has engaged In advertising, market research and analysis, public education cari-
paigns, and scientific research. [t thus serves a specialized segment of the State's economic community which is e
primary beneficiary of its activities, including the prosecution of this kind of litigation.

Maoreover, while the epple growers and dealers are not “members” of the Commission in the traditional trade aiso-
ciation sense, they possess all of the indicia of membership in &n organization. They alone elect the members ofdwe
Commission; they alone may serve on the Commission; they alone finance its activities, including the costs of this law-
suit, [*345] through assessments levied upon them. In & very real sense, therefore, the Commission represents the
State’s growers and dealers and provides the means by which they express their collective views and protect their ol-
lective interests.  Nor do we find it significant in determining whether the Commission may properly represent its on-
stituency that "membership” is "compelied” in the form of mandatory assessments.  Membership in & union, or its
equivalent, is often required, Likewise, membership in a bar association, which may also be an agency of the Stat:, is
ofien a prerequisite to the practice of law.  Yet in neither instance would it be reasonable to suggest that such an o gan-
ization lacked standing 1o assert the clatms of {18 conatimuenta.
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Vinally, we note that the interests of the Commission iteelf may be adversely affected by the outcome of this litiga-
tion. The annual assessments paid to the Commission are tied to the volume of apples grown and packaged as "Wash-
ingtan Apples.” In the event the Morth Carolina statute results in a contraction of the market for Washington apples or
PTEvinis any market expansion that might otherwise oceur, it could reduce the amount of the assessments due the
Com nission and used 1o SUPPOrL s activities, This financial nexus between the interests of the Commission and its
constituents coalesces with the other factors noted above to “assure that concrete adverseness which sharpens the pres-
entat on of issues upon which the court 50 largely depends for illurnination of difficult constitutional questions.” Baker
v. Cerr, 369 US, ot 204; see also NAACP v, Alabama ex rel Patterson, 357 U.5. 249, 459260 (1958),

form its constituency, We therefore agree with the District Courtthatthe [***396] Commission has standing to
bring this action in a representational eapacity,

[*346] ["*2443] (3)

[***LEdHR2R] [2B)We tum next to the appellants’ claim that the Commission has failed o satisfy the § 10,000
AmoL nl-In-Conroversy requirement of 28 US.C. §1331. Asto this, the appellants maintain that the Commission itself
has nt demonstrated that jis right to be free af the restrictions imposed by the challenged statute is wvth more than the

and dealers, it cannot establish the required jurisdictional amount without Rggregating those claims.  Such aggregarion,
they :rpue, is tmpermissible under this Court's decisions in Smyder v, Harris, 394 11,5, 332 {1269}, and Zahn v. Interna-

[**"LEdHRS] [S]0wr determination that the Commission has standing to assert the rights of the individual Browers
and dealers in a representational capacity disposes of the appellants’ firet contention, Obviously, if the Commission
has s'anding to litigate the claims of its constituents, it may also rely on them to meet the requisite amouns in contro-
versy  Hence, we proceed 1o the question of whether those claims were sulficient to confer subject-matter jurisdiction
on th: District Coort, In resolving this issue, we have found it unnecessary to reach the aggregation question posed by
the a3 pellants for it does not SpPear to us 1o a legal certainty™ that the claims of at least some of the individual Erowers
and drzalers will nat ameunt to the required § 10,000, S Powl Mercury Indemnity Co. v, Red Cob Co., 303 US. 283,

Praet ce PPO.95, 095 (2d ed, 1975); C. Wrizht, A Miller, & E. Cooper, Federal Practice & Procedure § 3708 (1976).
Heze, that object is the right of the individua) Wash ington apple growers and dealers to conduct their business affairs in
the Narth Carolina market free from the interference of the challenged statute, The value of that right is measured by the
losse: that will follow from the saute’s enforcement.  Mourr, Jupra, at 181; Buck v. Gallagher, 307 U.S. 95, 100
(193 ), Kroger Grocery & Baking Co. v. Lutz, 299 U S, 300, 301 (1936): Packard v, Bantom, [***397] 264 U.5. 140,

bus Dpes.  For example, there is evidence supporting the Distriet Court's finding that individual Erowers nlnd_:l_:ippm
lost acounts in North Carolina as 5 direct result of the statute, Obviously, those [ost sales could Jead to dmnmuh:dl
profits.  There is also evidence ty support the finding that individual growers and dealers tncurred substantial costs in

Crher dealers decided to alter their marketing practices, not without cost, by repacking apples or uhund-nninglme use of
Prepe nied containers entirely, among other things, Soch costs of [**2444] compliance are properly considered in

computing the amount in vontroversy. Buck v. Gollagher, rupra, Packard v, Banton, supra; Altway Taxi, fnc. v. New
¥ork, 340 F Supp. 1120 [*348] (SDNY), affd, 468 F.2d 624 (CA2 1972). In addition, the starte di.'pri'i"l:dllh-: ETOW=
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ers and dealers of their rights 10 utilize most effectively the Washington State grades which, the record demonstrates,
were of long standing and had gained wide acceptance in the trade.  The competitive advantages thus lost could pot be
regained without incurring additional costs in the form of advertising, etc. CfL  Spock v, David 502 F.2d 953, 950
{CA3 1974), rev'd on other grounds, 424 ULS. 828 {1976). Moreover, since many apples eventually shipped 1o Nonh
Carolina will have already gone through the expensive inspection and grading procedure, the challenged statute wi'l
have the additional effect of causing growers and dealers to incur inspection costs unnecessarily.

Both the substantial volume of sales in Month Carolina — the record demonstrates that in 1974 alone, such sale:
were in excess of § 2 million * == and the continuing nature of the statute’s interference with the business affairs of t e
Commission's constituerits, preclude our saying "to a legal certainty,” on this record, that such losses and expenses #ill
riot, in time, if they have not done so already, smount to the requisite § 10,000 for at least some of the individual grow-
ers and dealers. That is sufficient to sustain the District Court's jurisdiction. The requircments of § 1331 are theretore
miet.

7 Inaddition, apples worth approximately 30 to 40 percent of that amount were transshipped into Morth (aro-
lina in 1974 afier direct shipment to apple brokers and wholesalers located in other States.

(4)

[***LEZHR3B] [3B]We tum finally to the appellants’ claim that the District Court erred in holding that the
North Carolina statute violated the Commerce Clanse insofar as it prohibited the display of Washington State gradis on
¢lased containers of apples shipped into the State.  Appellants do not really contest the District Court's determinati on
that the challenged statute busdened the Washington apple industry by increasing its  [*349] costs of doing busin=ss in
the North Carolina [***398] market and causing it 1o lose accounts there.  Rather, they maintain that any such bur-
dﬂ:.l'i on the |.11.Et_:;:hl.= sale ::il' Washington apples were far ourweighed by the local benefits flowing from whas they -on-
tend was a valid exercise of North Carolina's inherent police powers desi to protect its citi
deception in the marketing of apples. pomes it D

. Pror to the statule’s enactment, appellants point out, apples from 13 different States were shipped inte North € aro-
lina for sale. Seven of those States, including the State of Washington, had their own grading systems which, whi e
differing in their standards, used similar descriptive labels (e g, fancy, extra fancy, etc.). This multiplicity of incon-
sistent state prades, as the District Court itself found, posed dangers of deception and confusion not only in the Noath
Carolina market, but in the Nation s a whole.  The North Carolina starute, appellants ¢laim, was enacted to elimls ate
this souTCe of deception and confusion by replacing the numerous state grades with a single uniform standard., M reo-
wer, itis contended that Nerth Carelina sought to accomplish this goal of uniformity in an evenhanded manner as e vi-
denced by the fact that its statute applies 10 all apples sold in closed containers in the State without regard to their point
of origin.  Monetheless, appellants ergue that the District Court gave "scant aftention” to the obvions benefits flow ng
from the challenged legislation and to the long line of decisions from this Court holding that the States possess “hrosd
powers” to protect local purchasers from fraud and deception in the marketing of foodstulfs. Eg., Florida Lime &
Avocads Growers, Inc. v. Paud, 373 U.S. 132 {1963}, Pacific [**2445] States Bax & Basket Co. v, White. 296 L S,
176 (1935); Carn Products Refining Co, v, Eddy, 249 US. 427 (1919),

[***LEdHRE] [8] [***LEJHRS] [9]As the appellants properly point out, not every exercise of stale authority I s
ing some burden on the free flow of commerce is invalid. Eg., Grear Atfanric & FPaeific Tea Co,  [*330] . Cot rell,
42-_1 U.5. 366, 3T1 {1976); Freeman v. Hewis, 329 U5, 249, 253 [1926). Although the Commerce Clause acts asa imi-
tation upon state power even without congressional implementation, e g, Grear Atlantic & Pacific Tea Ca., supra, al
AT0-3T1; Freeman v. Hewil, supra, at 252; Cooley v, Board of Wardens, 12 How. 299 (1852), our opinions have lcng
recognized that, 5

{I—l‘INSJ “in the absence of conflicting legislation by Congress, there is a residuum of power in the state to make laws
EOVETTINE, matters of local concern which nevertheless in some measure affect interstate commerce or even, to same
extent, regulate it" Southern Pacific Co. v. Aritena ex rel Sulfivan, 325 US. 761, 767 (194531

Moreover, as appellants correctly note, that "residunm” is particularly strong when the State 3288 to protect its citiz nry
I matters pertaining to the sale of foodstuffs.  Floride Lime & Avocado Growers, fne, supra, 3t 146, By the same to-
ken, however, a finding that state legislation furthers matters of [***399] legitimate local concem, even in the h walth
and consumer protection arcas, docs not end the inquiry.  Such a view, we have noted, "would mean that the Com
merce Clause of itself imposes no limitations on state action. . wave for the rare instance where o stade artlessly discloses
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2n avowed purpose 1o discriminzte against interstate goods.” Dean Milk Co, v, Muodisor, 340 U S, 349, 354 (1951). Ra-
ther, when such state legislation comes intg conflict with the Commerce Clause's overriding requirement of a national
“comn mon mariket,” we are confronted with the task of effecting an accommosdation of the competing national and local
inter:sts.  Pike v. Bruce Church, fne, 397 U 8. 137, 142 (19707 Grear Atlantic & Pacific Tea Ca., supra, at 370-372.
We tim 1o that task.

As the Dristrict Cowre correctly found, the challenged statute has the practical effect of not only burdening interstate
sales of Washington apples, but alse discriminating against them.  This discrimination takes vartous forms.  The first,

of Wshington apple growers and dealers who are already at a competitive disadvantage because of their great distance
from the North Caroling markes.

Second, the statute has the effect of stripping away from the Washington apple industry the eompetitive and eco-
nomiz advantages it has earned for itself through its expensive inspection and grading system. The record demon-
strati s that the Washington spple-grading system has gained nationwide acceptance in the apple trade, Indeed, it con-
Mins numerous affidavits from apple brokers and dealers located both inside and outside of North Carolina who state
their preference, and that of their customers, for apples praded under the Washington, as opposed to the USDA system,
becaise of the former's greater consistency, [**2446] i emphasis on color, and its supperting mandatory inspecs
tions Once again, the statute had no similar impact on the North Caroling apple industry and thus operated to its benefit

 hird. by prohibiting Washington growers and dealers from marketing apples under their State's grades, the statute
has a leveling effect which insidiously operates to the advantage of local 2pple producers. As noted earlier, the Wash-
ingto1 State grades are equal or stperior to the USDA grades in all corresponding catepories.  Hence, with free market
forceiar [*352] work Washington sellers would normally enjoy a distinet market advantage vis-a-vis local produc-
€73 It those estegories where the Washington grade is superior. However, because of the statute's operation, Washing-
fon a3ples which [**400] would etherwise qualify for and be o/d under the superior Washington grades will now
have to be marketed under their inferior USDA counterparts. Such “downgrading” offers the North Carolina zpple in-
dustr s the very sort of protection gainst competing out-of-state products that the Commerce Clause was designed to
prohibit. At worst, it will have the effect of an embargo against those Washington apples in the superior grades as
Wast ington dealers withhold them from the North Carolina marker At best, it will deprive Washington sellers of the
mark it premium that such apples would otherwise command,

Blespite the statute's facia)l neutrality, the Commission suggests that its discriminatory impact on interstaze com-
MErE : was not an unintended by produet and there are some indications in the record to that effect. The most glaring is
the response of the North Carolina Agriculture Commissioner to the Commission’s request for an exemption following
the s1atute’s passage in which he fndicated that before he could support such an exemption, he would "want o have the
sentinnent from our apple producers rinee they were mainly responsible for this legislation being passed. " App. 21
(emprasis added). Moreaver, we find it somewhat suspect that North Carolina singled out only elosed containers of
appled, the very means by which apples are transported in commerce, to effectuate the statute’s ostensible consumer
prote tion purpose when apples are not generally sold at retail in their shipping containers, However, we need not as-
cribe an economic protection motive to the North Carolina Legislature to resolve this case; we conclude that the chal-
lenge d statute cannot stand insofar as it prohibits the  [*353] display of Washington State prades even i enacted for
the delared purpose of protecting consumers from deception and fraud in the marketplace.

[***LEdHRIO] [10][HNG] When discrimination against commerce of the ype we have found is demonstrated, the
burden falls on the State to justify it both in terms of the local benefits flowing from the statute and the unavailability of
nond seriminatory alternatives adequate to preserve the Jocal interests at stake. Dean Milk Co, v, Madison, 340 115, at
354, ee also Grear Atfantic & Facific Tea Co, 424 US,, at 373: Pike v, Bruce Church, fnc, 397 U5, 8t 142: Palar [ee
Crean & Creamery Co, v, Andrews, 375 U8, 361, 3750, 9 (1962, Baldwin v, GAF Seeling, fnc, 204 115, 511, 524
(1932}, North Carelina has failed to sustain that burden on both scores,

The several States unquestionably possess a substantial fnterest in protecting their citizens from confision and de-
ceptivn in the marketing of foodstuiTs, but the challenged statute does remarkably listle to further that laudable goal gt
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least with respect to Washington apples and grades. The statute, as already noted, permits the marketing nf:]nm:'! con-
tniners of apples under no grades at all. Such a result can hardly be thought to eliminate the problems of deceptior and
confusion created by the multiplicity of differing state grades; indeed, it magnifies them by depriving purchasers of all
infarmation concerning the quality [**"401] of the contents of closed apple containers. Moreover, [“144:-"] al-
though the statute is ostenaibly a consumer profection measure, it directs its primary ¢([forts, not at the consuming piblic
at large, but a1 apple wholesalers and brokers whao are the principal purchasers of closed containers of ::pj_:!u. And 1hose
individuals are presumably the mast knowledgeable individuals in this area Since the statute does nothing at all w
purify the flow of information a1 the retail level, it does little to protect consumers agamst the problems it was desiy ned
to ¢liminate. Finally, we note that any potential [*354] for confusion and deception -l:rl:a.'t:d by the Washington
prades ' was not of the type that led 1o the stanute's enactment.  Since Washingion grades are in all cases equal or 5ipe-
rior to their USDA counterpants, they could only “deceive” or "confuse™ a consumer to his benefit, hardly a harmfu
result,

£ Indeed, the District Court specifically indicated in its findings of fact that there had been no showing thit the
Wasthington State prades had caused any confusion in the North Carolina market. 208 F.Supp., a1 859.

In addition, it appears that nondiscriminatory alternatives to the cutright baa of Washington State grades are 1 :a-
dily available. For example, North Carolina could effectuate its goal by permitting out-of-state growers 1o utilize : tase
orades only if they also marked their shipments with the applicable USDA label  In that case, the ULS.DLA. grade
would serve as a benchmark against which the consumer could evaluate the quality of the various state grades. 1ftkis
alternative was for some reazon inadequate 10 eradicate problems cavsed by state grades inferior to those adopted by the
USDA, Worth Carolins might consider banning those state prades which, unlike Washington's, could not be demon -
strated to be equal or superior to the corresponding USDA categories.  Concedely, even in this latter instance, some
potential for “confusion”™ might persist.  However, it is the type of “confusion” that the national interest in the free flow
of goods between the States demands be tolerated. °

9@ Owr conclusion in this regard necessarily rejects North Caroling’s suggestion that the burdens on comm e

imposed by the stiute are justified on the ground that the standsrdization required by the statuie serves the 1a-
tional interest in achieving uniformity in the prading and labeling of focdstulfs,

The judpment of the District Court is
Affirmed
ME. JUSTICE REHRCQUIST took no part in the consideration or decision of the case.
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Jurtsilictional amouns in its relation ro suit for declaratory judgment. 115 ALK 1489,

Valicity of statute or ordinance as to “eontainers.” 5 ALR 1068, 101 ALR 852,






Page 1

@ LexisNexis

LEXSEE

Q

{ir; stioned
As oft Mar 07, 2011

UNITED STATES ET AL v, STUDENTS CHALLENGING REGULATORY
AGENCY PROCEDURES (SCRAP) ET AL

No, 72-535
SUPREME COURT OF THE UNITED STATES

412 US. 669; 93 5. ¢, 2405; 37 L. Ed. 2d 254; 1973 U.S. LEXIS 20 5 ERC [(BNA)
145, 3 ELR 20536

February 28, 1973, Argued
June 18, 1973, Decided *

Together with No. 72562, Aberdeen & Rockfish Railroad Co. et al. v. Sey-
dents Challenging Regulatory Apency Procedures (SCRAP) et al, also on appeal
from the same court.

FRIOR HISTORY: APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
COLUMBIA,

DISPOSITION; 346 F.Supp. 189, reversed and remanded.

CANE SUMMARY:

PROCEDURAL POSTURE: Appeliants, the United States and the Interstate Commerce Commission, sought review
of a decision of the Unjied States District Court for the Distriey of Columbia, which granted appelles association's peti-
tion for an injunction prohibiting railroads from collecting a surcharge insofar as it related to goods being transported
for jurposes of recyeling.

OV IRVIEW: Appellee association filed suit against appellants, the United States and the Interstate Cumm:lmz Com-
mis: ion, secking a preliminary injunction to restrain enforcement of the Commission's orders that alfowed railroads to
collta surcharge, Appellecs argued that the Interstate Commerce Commission’s (ICC) decisions, insofar as they de-
climad to suspend a 2.5 percent surcharpe, were unlawful because the ICC fajled to include a detailed environmental

[mp et stitement as required by § 102(2)(C) of the MNational Environmenta) Policy Act of [959 {'N'EFJ_&:I. 42 U.S.C.S._§
3353 H2KC). Appellanes challenged appeiless’ standing 1o sue, arguing that the aliegations in the pleadings as te mfrdmg
wen: vague, unsubstantisted, and fnsufficient under prior case law. The district court granted a preliminary injunction,
suspending the rates. The court reversed and remanded, finding that the district court [acked the power to act, Nowhere
in the legislative history or stanstory language of NEPA was there any indication that Congress intended to restore to the
federal courts the power termporarily 1o suspend railroad rates.

OUTCOME: The court reversed the fudgment and remanded the ease.
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LexisNexis{R) Headnotes

Transportation Law = Rail Transportation = Raies & Tariffs
[HN1] S5ec 49 US.C5. § 6(3).

Transporiation Law = Rail Transportation = Rotes & Tariffs
Transportation Law = Rail Transportation = Routes & Services
[HN2] See 43 U.S.C.S. § 15(T).

Administrative Law = Sudicial Review = Reviewability = Standing
Environmental Law > Litigation & Administrative Proceedings = Judicial Review
[HN3] Sec § 10 of the Administrative Procedure Act, 5 US.CS. § 702,

Administrative Law > Judicial Review = Reviewability = Standing

Civil Procedure = Justiciability = Standing > Injury In Fact

Environmental Law = Lisigation & Administrative Proceedings = Judicial Review

[H™4] Section 10 of the Administrative Procedure Act, 5 US.CS. § 702, confers standing 10 obiain judicial review of
agency action only upon those who can show that the challenged action caused them "injury [n fact,” and where the
alleged injury was 10 an interest arguably within the zone of interests 1o be protected or regulated by the statutes that the
agencics were claimed to have violated.

Adminktrative Law = fudicial Review = Reviewability > Standing

Civil Procedure = Justiclability = Standing = Injury in Fact

[HN3$] In interpreting "injury in fact” under § 10 of the Administrative Procedure Act, § US.C.5. § 702, standing is 10t
confined to those wha ean show “economic harm.* Nor, can the fact that many persons share the same injury be sufii-
cient reasan to disqualify from seeking review of an agency’s action any person who has in fact suffered injury,

Administrative Law > Agency Adjudication = Prehearing Activity

Civil Procedure > Pleading & Praciice = Pleadings > Rule Application & Interpretation

[HM&] Pleadings must be something more than an ingenious scademic exercise in the conceivable, A plaintiff must -
lege that he has been or will in fact be perceptibly harmed by the challenged agency action, not that he can imagine iir-
cumstances in which he could be affected by the agency's action. And it is equally clear that the allegations must be Tue
and capable of proof at trial.

Adminisirative Law = Judicial Review = Reviewability = Standing

Civil Procedure > Justiciability > Standing > General Overview

[HMNT] The term "injury in fact” reflects the stanstory requirement of § 10 of the Administrative Procedure Act, 5
U.5.C.5. § 702, that a person be "adversely affected” or “aggrieved,” and it serves to distinguish a person with a dire:t
stake in the outcome of a litigation—even though small--from a person with 2 mere intercst in the problem. An identifia-
ble trifle is enough for standing to fight out a question of principle; the trifle is the basis for standing and the princip ¢
supplies the motivation.

Environmental Law = National Environmental Policy Act = General Chervicw
[HNE] See 42 L1 S.C.5. § 4331,
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Enironmental Law > National Environmental Folicy Act = General Overview
[HII9] 42 U.S.C.5. § 4335 specifics that the policies and goals set forth in the National Environmental Pelicy Act of
|9€9 are supplementary to those set forth in existing authorizations of federal mgencies.

Enironmental Law > National Environmental Palicy Act = Gemeral Gherview

[HH10] 42 U.S.C.5. § 4334 instructs that the National Environmental Pol icy Act of 1969 (NEPA) shall not in any way
aflect the specific statutory obligations of any Federal agency. Rather than providing for any wholesale overruling of
pricr law, NEPA requires all federal agencies to review their present statutory authority, administrative regulations, and
cun ent palicies and procedures for the purpose of determining whether there are any deficiencies or inconsistencies
thesein which prohibit full compliance with the purposes and provisions of NEPA and shall propose to the President
SUE1 MEAsUres a3 may be necessary to bring their authority and policies into conformity with the intent, purposes, and
pro edures set forth in NEPA, 42 US.C.S. 543333

SUMMARY:

After substantially all of the nation's railroads, pursuant to the Interstate Commerce Act, filed with the Interstats
Conimerce Commission for a proposed 2.5 percent surcharge on nearly all freight rates as an interim emergency meas-
ure io produce increased revenues pending adoption of proposed selective, permanent rate increases, and afler the
Corimission refused to exercise its power under 15(7T) of the Interstate Commerce Act to suspend the surcharge, but
ordi-red the propesed permanent rate increases suspended for the statutory 7-month period in order to investigate the
law ulness of such rate increases, thus permitting the collection of the surcharge until the end of the T-month period, an
acti on againgt the United States and the Commission was filed in the United States District Court for the District of Co-
lum 3ia, wherein environmenta) protection groups sought, among other relief, a preliminary injunction to restrain en-
forcement of the Commission's orders allowing the carriers to collect the surcharge. The plaintiffs alleged that (1) its
miet shers used the forests, streams, and other resources in the area for camping, hiking, fishing, and sightseeing, (2)
sucli use was directly disturbed by the adverse environmental impact caused by the nonuse of recyclable goods brought
aby it by the surcharge on such goods, thereby encouwrnging increased use of nonrecyelable goods, and (3) the Comemis-
slor's orders refusing to suspend the surcharge were unlawful becawse of its failure to include an environmental impact
stalement a3 required by 102(2XC) of the Nationa] Environmental Policy Act of 1969, requiring such a statement as o
maf o federal setions significantly affecting the quality of the human environment. On the plaintiffs' motien for prelim-
inary injunction and the defendants’ cross-motion to dismiss the complaint, a three-judge District Court (1) held that the
plaiiff had standing to sue and the court had power to grant an mjunction under the implicit zuthority conferred by the
Nat onal Environmental Policy Act, and (2) granted a preliminary injunction forbidding the Commission from permit-
ting and the railroads from collecting the surcharge with regard to goods being transported for purposes of recycling
{34¢. F Supp 189).

Cm direct appeal, the United States Supreme Court reversed and remanded. In an opinion by Stewart, 1., it was held
that (1) expressing the view of five members of the court, in light of the allegations as to the plaintiffs use of the area's
fore its and streams, and as to the direct disturbance of such use caused by the imposition of the surcharge on recyclable
Boo-is, the plaintiffs had sufficienly alleged, and if they proved the allegations would establish, standing to sue a3 per-
son: "adversely affected” or “aggrieved” by agency action within the meaning of 10 of the Administrative Procedure
Act which confers standing to seek judicial review of agency action, but (2) expressing the view of six members of the
cowt, nevertheless the District Court lacked jurisdiction to enter the preliminary injunction against collecting the sur-
charge with regard to recyelahle goods, since (a) 15(7) of the Interstate Commerce Act vested exclusive power in the
Cenmission to suspend rates pending its final decision on their lawfulness and withdrew from the judiciary any
pre- mxisting power to grant such relief, and (b) the Nationa] Environmental Policy Act did ot amend or repeal L5(7) s0
25 W restore o the federal courts the power temporarily to suspend the railroad rates, even in the absence of compliance
with the impact statement requirements of the National Environmental Poliey Act.

Blackmun, 1., joined by Brennan, 1., concurred, expressing the views that {13 the plaintifls had standing to maif:r.aiu
the sction based on their allegations of harm to the environment resulting from the Commission's orders, and (2} with _
regard to determining whether injunctive relief was waranted, the plaintiffs should not be required to prove that they in
fact were injured, but only that the environment was injured in fact and that such injury was irreparable and substantial,
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Douglas, )., dissented in part, agreeing with the holding that the plaintiffs had standing to sue, but expressing th
view that the District Court's decision should kave been affirmed since the policy of the National Environmental Pol cy
Act 1o protect the environmens and natural resources was applicable to, and should have been ohserved by, the Inter tate
Commerce Commission, particularly in view of the importance of environmental problems and the critical need for
transportation rates which would encourage the shipment of liter for recyeling.

White, )., joired by Burger, Ch. J., znd Rehnquist, 1., dissenting in part, stated that (1) it should be held that the
plaimtiffs lacked standing 10 sue since they had not alleged the necessary injury in fact to establish & justiciable case or
comtroversy, bat (2) assuming standing to sue, nevertheless it was properly held that the District Court lacked power 1o
enter the injunction.

Marshall, I, concurred in the holding that the plaintiffs had standing to sue, but dissented from the holding that he
District Court lacked power to l4sue the preliminary infunction, expressing the view that such injunction was within ke
court's traditional equitable power to grant interim injunctive relief 1o maintain the status quo pending final judicial ile-
termination of the legality of the Commission's action at the suspension stage in light of the requirements of the Nation-
al Environmental Policy Act

Powell, )., did not participate,
LAWYERS' EDITION HEADNOTES:

[***LEdHN]]
ADMINISTRATIVE LAW 5223
INTERSTATE COMMERCE COMMISSION §203
PLEADING E114
standing to sue — review of ICC action — sufficiency of allegations —
Headnoe[1]

The allegations in a complaint as 1o the standing 1o sue of environmental profection groups, challengiag the leg: licy
of the Interstate Commerce Commission's refusal to suspend 3 temporary surcharge by most of the nation's railroads on
rearly all freight rates, including rates on transporting recyclable materials, without the Commission's first having is-
sued an environmental impasct statement under 102(2%C) of the National Environmental Pol iy Act of 1969 (42 SIS
4332(2)C)), are sufficient to withstand & motion 1o dismiss, where it is alleged that (1) the members of the plaintiff
groups used the forests, streams, and other resowrces in & certain area for camping, hiking, fishing, and sightseeing, 1 nd
{2) such use was directly disturbed by the adverse environmental impact caused by the nonuse of recyclable poods
brought about by the surcharge on such goods, thus encouraging increased use of nonrecyclable commodities--the
pleadings thus sufficiently alleging that the plaintiffs were “adversely affected® of “apgrieved” within the meaning o 10
of the Administrative Procedure Act (§ USCS 702), conferring standing to seck judicial review of agency action; if s uch
allegations are proved, the plaintiffs are entitled to seek review as having suffered injury in fact by the Commission".
ECTIon.

[***LE4HN2]
ADMINISTRATIVE LAW §220
right to review — injury in fact —
Headnote:[2]

Section 10 of the Administrative Procedure Act (5 USCS 702) confers standing to obtain judicial review of agency
action oaly upon those who can show that the challenged sction has caused them injury m fact, and only where the ¢-
leged injury is to an interest arguably within the zone of interests 1o be protected or regulated by the statutes that the
agencies are claimed to have violated.

l- . LE.dH'NE]
ADMINTSTRATIVE LAW 220
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right to review —

Enjury in fact — environments| interest --
Headnote:[3]

With regard 10 showing

“injury in fact” 50 as to establish #anding 1o obtain judicial review of agency action under
10 3F the Administrative Procedure Act (5 USCS T02), i those who can show economic _h:.rm.;
2es hetic and environments| well-being, like economis well-being, are | i i
society and the fact thay Particular environmental interests are shared by the many rather than the few does not make
the 1 less deserving of legal protection through the Judicial process,
[***LEdHN4]

ADMINISTRATIVE LAW £220
right to review — injury in fact —
Headnote:[4]

With regard to sho

wing “injury in fact” 5o as to establish standing to obtain judicial revies of agency action under
10 9f the Administrasive Procedure Act (5 UsCs T02

J. the fact that many persons share the same injury is not sufficient
fe o to disqualify from seeking review of an agency's action &Ry person who has in fact suffered injury.
[*'*LEdHN5]
PLEADING §]
nature --
Headnote:[5]

Fleadings must be samething more than an ingenious academ|c exercise in the conceivable,
[** *LEdHNg]

PLEADING 5114

standing 1o sue — review el administrative action --
Headnote [6]

With regard 1o pleading standing 1o obtain judicia) review of agency action under 10 of the Administrative Proce-
dun Act (3 USCS 702}, a plaintiff must allege that be has been or will in fact be pereeptibly harmed by the challenged
Agency action, not that he can tmagine circumstances in which he couid be affected by the Agency's action; such allega-
Heni must be true and capable of proof at trial.

[*" *LEdHN7]
ADMINISTRATIVE LAWw §223

right to review — aEgrieved persons —

Headnote! [TA[ 7H]

Under 10 of the Adminisimative ot (5 USCS 702),
“Bgarieved” by AZENCY Achon is end i i
“sigificantly” affected by agency action; an identifizhle trifle is enough for standing to fight out
the irifle being the basis for statding and the principle supplying
["**LEdHNE]

FLEADING §105

standing to sue — evidence —
Headnote: [8A][5R]
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[n an action by environmentsl protection groups challenging the legality of certain action by the Interstate Com-
merce Commission as to railroad freight rates, the Federal District Court cannot be favlted for failing 1o take evidena e
on the Bsue of the plaintffs” standing 1o sus, where the complaint contamed suflicient allegations ag to standing, anc the
issue came before the court on motions by the defendants to dismiss the complaint and by the plaintiffs for a prelimi-
nary injunction,

[***LEdHN%]
INTERSTATE COMMERCE COMMISSION EX6
ISTERSTATE COMMERCE COMMISSION 118
STATUTES £23E
railroad rates « suspension — power of ICC and courts —
Headnotre: [SA][SB]

In an action by environmental protection groups challenging the legality of the Interstate Commerce Commissicn’s
decision not to suspend a temporary surcharge by most of the nation's railroads on nearly all freight rates, including
rates on transporting recyclable materials, pending adoption of permanent, selective rale increases, a Federal Distric
Court lacks jurisdiction to enter a preliminary injunction forbidding the Commission from permitting and the railroa is
from collecting the surcharge insofar as it relates to goods being transported for purposes of recycling—notwithstand ing
the Commission's alleged failure 10 issue a detailed environmental impact statement under 102(2KC) of the National
Environmental Pelicy Act of 1969 (42 USCS 4332(2)KC)), which requires such a statement as to major federal actions
significantly affecting the quality of the hurman environment--since 15(7) of the [nterstate Commerce Act (49 USCS 15
{70}, which authorizes the Commission to suspend the operation of proposed new rzilroad rates for a maximum of 7
maonths from the effective date thereof pending the Commission's determination of the lawfulness of the new rates, vests
exclusive power in the Commission to suspend rates pending its final decision on their lawfulness and withdraws from
the judiciary any pre-existing power to grant such relief, and since the National Environmental Policy Act does not
amend or repeal 15(7) sub silentio 0 as 1o restore to the federal courts the power temporarily to suspend railroad mat 1.

[***LEdHX L]
INTERSTATE COMMERCE COMMISSION 5118

railroad rates — suspension - power of courts —
Headnote:[10]

Under 15{7) of the Interstate Commerce Act (49 USCS 15(7)), which vests exelusive pawer in the Interstate Com-
metee Commission 1o suspend the operation of proposed new railroad rates for 3 maximum of 7 months from the efl ec-
tive date thereof pending the Commission's determination of the lawfilness of the new rates, the courts lack power 1)
grant any injunction against the collection of new rates before the Commission has finally determined the lawfulnes: of
such rates, regardless of whether an injunstion is sought before or after the expiration of the satutory T-month peria |,
and regardless of whether the injunction is sought against the Commission as well as the rilroads.

[*=*LE4HN11]
INTERSTATE COMMERCE COMMISSION 557
railroad rates - surcharpe - reasonableness —
Headnote:[11A][11B]

In determining not to exercise its power wnder 15(7) of the Interstate Commerce Act (49 USCS 15 (7)) 1o suspe id
proposed new razlroad rates pending determination of the lawfulness of such rates, the Interstate Commerce Commi: -
sion’s reference 1o a proposed 1emparary surcharge by railroads on existing freight rates, pending adoption of perma
nent, selective rale increases, as being "just and reasonable” is merely o preliminary asseasment in refusing to susper d
the s:{tha:ge, and does not represent a final determination by the Commission thar any particular rate is just and rea.
sonable.
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E""‘LEdHHI:E]
INTERSTATE COMMERCE COMMISSION 555
Surcharge — camrier-made rate .-
Hnadnnt::,[ill.l';][ﬂﬂ]

[***LEdHNI13)
STATUTES §236
implied repeals - Natignal Eavironmental Policy Aet
Headnore:[13]

The National Environmental Policy Act of 1969 (A2USCS 4321 & seq.} is not intended to repeal by implication
any other statuse,

[*“*LEdHN14]
ADMINISTRATIVE LAw §l2
implementation of Mational Environmenta) Policy Act —
E!:ad:u:nl:::[H]‘
Federal agencies have the primary responsibility for the implementation of the National Envirenmental Policy Act
of 1969 (42 USCS 4321 ot seq.),
[* *LEdHN] 5]
STATUTES §229
implied repeal —
H:ad.'ll:u:::[]i.&][l.ﬁﬂ]
Repeal of a stangte by implication is disfavored.

SYL.LABUS

The Interstate Commerce Act permits railroads o file propased freight rate increases, with at least 30 days’ notice
to the Interstate Commerce Commission (ICC) and the public before putting the new rates into effect, The ICC may,
puruant ta § 15 (7) of the Act, suspend the operation of the proposed rates for as long as seven months, in order to ia.

the Znvironmental Defense Fund, appellces here, protested that failure to suspend the surcharge would cause their

mer 1bers “economic, recreational and aesthetic harm,” and specifically, that the new rate structurs wonld d:mumrg: the
use of “recyelable” materials and promote the use of raw materials that compete with scrap, thus adversely affecting the
c¥ renment.  On February 1, 1972, the ICC ixzued an order announcing its decision pot to suspend the mthnq-g: for
the . even-month peried, and on April 24, 1972, ordered the proposed selective increases filed by the carriers to bcsu_:.-
petwled for the full seven.month period ending November 30, 1972, and perminted the collection of the surcharge until
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that date.  SCRAP filed the present suit seeking, infer alin, an injunction to restrain enforcement of the February 1 and
April 24 orders allowing the carriers to collect the surcharge. SCRAF, an unincorporated association formed by five law
students 1o enhance the quality of the environment, claimed that (18 members "suffered economic, recreational and o s-
thetic harm directly as a result of the adverse environmental impact of the railroad freight structure,” that each of s
members was caused to pay more for finished products, that each of its members uses the forests, rivers, mountains, and
other natural resources of the Washington, D, C., area and at his legal residence for camping, hiking, fishing, and ot er
purposes, and that these uses have been adversely affected by increased freight rates.  The main thrust of SCRAP's
complaint was that the ICC's orders were unlawful for failure to include a detailed environmental impact statement as
required by § 102 (2)(C) of the National Environmental Policy Act of 1969 (KEPA), 42 U, 5. C. § 4332 (2)}C). Th:
three-judge District Court found that appellees had standing to sue.  The court held that its power to grant an injunciion
was not barred by Arrow Transporiarion Co. v. Southern B Co, 372 1.5, 658, becauze NEPA "implicitly confers a1 -
thority on the federal courts to enjoin any federal action taken in wiolation of KEPA's procedural requirements . . _ st
long 8s the review (3 confined to a determination as 10 whether the procedural requisites of NEPA have been followed.”
The court concluded that the [CC's decision not to suspend the surcharge for the seven-month period was a “major fi d-
eral action significantly affecting the quality of the human environment,” and granted an injunction prohibiting the b2
"from permitting™ and the railroads “from collecting™ the surcharge “insofar as that surcharge relates to goods being
transporied for perposes of recveling.” Held,

I. Appellees’ pleadings sufficiently alleped that they were "adversely affected” or "aggrieved” within the meaning
of § 10 of the Administrative Procedure Act to withstand & motion 1o dismiss on the ground of lack of standing 1o sus,
Sierra Club v, Morton, 405 US, 727, distinguished. Pp. 683-690.

(a) Standing is not confined to those who show economic harm, as “sesthetic and environmental well-being, likn
economic well-being, are important ingredients of the quality of life in our society.” Sierra Club, supra, at T34, P, 606,

(b} Here, the appellees claimed that the specific and allegedly illegal action of the 1CC wou!d directly harm theriin
their use of the natural resources of the Washingion area.  Pp. 686-687.

{c) Standing iz not to be denied because many people suffer the same injury. Pp. 687-688,

(d} It cannot be said on these pleadings that appellees could not prove their allegations, which, if proved, would
place them squarely among those persons injured in fact by the 1CCs action and entitled 1o review under Sferrg Clu,
supra. Pp. 6ER-690,

2. The Districe Court lacked jurisdiction to isswe the injunction. Pp. 6%0-698.

(2} Arraow Transportation, rupra, held that Congress in § 15 (7) had vested exclusive jurisdietion in the [CC to sus-
pend rates pending its final decision o their lawfulness and had deliberately extinguished judicial power to grant suth
relief; and the factual distinctions between the instant ease and Arrow Framrporiation are inconsequential. Pp.
HO0-652.

() The alleged noncompliance by the [CC with NEPA did not give the District Court authority to grant the injunc-
tion, as NEPA was nos intended to repeal by implication any other statite, and the policies identified in Arrow Tran: -
portarion as the basis for § 15 (7) would be substantially undermined if the courts were found to have suspension paw-
ers simply because of noncompliasice with NEPA.  Pp. 692-698.

COUNSEL: Solicitor General Griswold argued the cause for the United States et al. in No, 72-535,  With him on the
briefs were Assistant Attorney General Frizzell, Edward R. Korman, Fritz R. Kehn, Betty Jo Christian, and James F
Tao. Hugh B. Cox argued the canse for appellants in No. 72-562.  With him on the briefs were Charles A Horsky
Michael Boudin, end Edward AL Kater.

Peter H. Meyers argued the cause pro hac vice for Students Challenging Regulatory Agency Procedures, appellee in
both cases.  'With him on the brief was John F, Banzhal [1I. Johna F, Dienelt argued the cause pro hac vice for Envi-
ronmental Defense Fund et al, appellees in both cases.  With kim on the brief was Dennia M, Flannery.

+  Jerome J. MeGrath filed a brief for Independent Matural Gas Association of America as amicus curiae w g-
ing reversal.

Edward L. Memigan Gled a brizf for National Association of Secondary Material Industries, Inc., as amizus
curias urging affirmance.
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JUDGES: Stewar, J,, delivered the opinion of the Court, in which Brennan and Blackmun, 1., joined; in Parts L and I
of *vhich Douglas and Marshall, 11., joined; and in Parts | and U1 of which Burger, C. 1., and White and Rehnguist, J1,
Jemed. Blackmun, J., filed A concurring opinion, in which Brennan, ), joined, post, P- 699, Douglas, )., filed an opi-
nie s dissenting in part, Post, p. 699, White, J, filed an opinion dissenting in part, in which Burger, C. J., and Rehn-
quiit. I, joined, pose, P T2, Mugshall, I, filed an opinion concurring in part and dissenting in part, post, p. 724,
Poveell, 1., took no part in the considerasion of decision of the cases.

OFINION BY: STE WART

OPINTON
[*672] [**=261] [**2208] MR JUSTICE STEWART delivered the opinion of the Court,

Under the Intersiate Comimerce Act, the initiative for rate inCTeAses remains with the railroads, But in the abience
of special permission from the Interstare Commerce Commission, a railroad seeking on increase must Provide at least 30
day i natice 1o the Commission and the public before putting the new rate into effect, 4917 g C. § 6(3). ' During that
30-day period, the Commission ["673] may suspend the Cperation of the proposed rate for & maximum of seven
maiths pending  [**2408) an investigation and decision on the lawfulness of the new rates. 49 1. 5, ¢ §15(T1L A
the =nd of the seven-month [*674] [*==262] period, the carrier may put the suspended rate into effect unless the
Corimission has earlier completed its investigation and found the rate unlawfyl '

| Tiledo U, 5., § 6 (3) providas: [HM1] "No change shall be made in the rates, fares, and charges or joinmt
raies, fares, and charges which have been filed and published by any common carrier in compliance with the re-
quiremnents of this section, except after thirty days’ notice o the Commission and to the public publishad as afo-
resaid, which shall plainly state the ch &e3 propased to be made in the schedule then in force and the time when

oF conditions- Frovided further, That the Commission is authorized to make suitable rules and regulations for
the simplification of schedules of rates, fares, charges, and classifications and 1o permit in such rules and rezula-
tions the filing of an amendment of or change in any rate, fare, charge, or classification without filing complete
schedules Covering rates, fares, charges, or classifications not changed if] in its judgment, not nconsistent with
the public interesy =

2 Titledo U §. C. § 15 (7) provides in pertinent part: [HN2] "Whenever there shall be filed with the Commis-
sion any schedule sating a new ., . rate, fare, or charge, |, . . the Commission shal] have , _ | authority, either
Upon complaint or upon its own initative without complaint, at once, and if it so orders without answer or other
formal pleading by the interested carrjer o carriers, but upon reasonable notice. to enter upon a hearing con-
ceming the lawfulness of such rage, fare, [or] charge . . . ; and pending such hearing and the decision thereon the
Commission, upon filing with such schedule and delivering to the carrier or carriers affected thereby a statement
I writing of its reasons for such Suspension, may from time fo time suspend the operation of such s:heduhlz and
defer the use of such rate, fare, [or] charge . . ., bat not for a longer period than seven months beyond the time
when it would otherwise 0 Into effect; and after full hearing, whether complated before or afler the rate, fare,

- - Boes into effect, the Commissjon may make such order with reference thereto as would be proper
in a proceeding initiated after it had become effective. [ the proceeding has not been concluded and an order
made within the period of suspension. the proposed change of ratz, fare, [or] charge . | . shall go into cifect at the

Propesty, the Commission may by order require the interested carrier o carriers to Keep accurate account in de-
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end deciston of such questons preference over all other questions pending befose it and decide the same as
speedily a5 possible.”

3 Other statutory provisions giving suspension powers 1o the Commission include 49 UL 8. C. §§ 316 (g), 518
() (Motor Carrier Act); 49 U, 8, C, §8 307 (2), (i) (Water Carrier Act); 49 U. 5. C. § 1006 (e} (Freight For-
warders Act).

Proceeding under this rezulatory scheme, on December 13, 1971, substantially all of the railroads o the United
Suares requested Commission awthonzation 1o Tile on 5 days’ potice a 2 3% surcharge on nearly all freight rates. The
railroads sought a January 1, 1972, effective date for the new razes,  The surcharpe was proposed as an interim eme: -
gency measure designed to produce some § 246 million annually in increased revenues pending adoption of selectiv :
rale incredses on 3 permanent basis.

As justification for the proposed surcharpe, the railroads alleged inoreasing costs and severely inadequale reven 1es.
[r its last peneral pevenue increass case, less than two years earlier, the Commission had found:

"The financial condition of the railroad mdustry as a whole, and the financal status of many individual carriers oy
rail, must be found to be at a dangerously low level, The precipious decline in working capital and serious loss of -
quidity has reduced many carriers 10 a truly marginal operation.  This has been most ¢learly demonstrated by the recent
bankruptcy application of the Penn Central.  'We think it undeniable that a number of [*675] other roads are ap-
proaching a similar financial crisis.* Ex parte Nag, 265287, Increased Freighs Rates, 1970 and 1971, 339 1. C. C. 1115,
173,

The railroads alleged that, since the close of that proceeding, their costs had increased by over § 1 billion on an n-
nuali basts, including § 305 million in increased wages, while economic indicators such as decreased  [***263] work-
ing capital and  [**2410] increased debt oblizations pointed toward an ever-worsening financial condition. *

4 Figures reported to the Commission indicated that the net working capital of the Class I railroads for the 12
months ending September 30, 1971, was oaly § 75.4 million, approximazely § 33.7 million less than the
year-end 1970 figure. Long-term debt maturing within one year from September 30, 1971, was § 43.6 millin
higher than on December 31, 1970, Equipment oblizations at the end of 1970 were § 4,448 million, or aleme st
twice the total in 1960.

In an order dated Decemnber 21, 1971, the Commission acknowledged the need, panticulasly of some carriers, [
increased revenues, but it concluded that five days' notice and a January 1, 1972, effective date "would preclude the
public from effective participation.” £r parte No, 28/, Increased Freight Rates and Charges, 1972, 340 1. C. C. 358
36]. The Commission authorized the railroads to refile the 2.3% surcharge with not less than 30 days” notice, and an
effective date no easlier than February 5, 1972,

On January 5, 1972, the radlroads refiled the surcharpe, to become effective on February 5, 1972, Shippers, co n-
peting carriers, and other interested persons requested the Commission 10 suspend the tariff for the statutory sev-
en-month period.  Various environmental groups, including Students Challenging Regulatory Agency Procedures
{SCRAP) and the Environmental Defense Fund (EDF), two of the appellees here, protested that failure to suspend th e
surcharge would cause their members “economic, [*676] recreational and aesthetic harm.” Specifically, they clained
that the rate structure would discourage the use of "recyclable” materials, and promote the use of new raw materfals that
compete with scrap, thereby adversely affecting the environment by encouraging unwarranted mining, lumbering, and
other extrractive activities.  The members of these environmental groups were allegedly forced to pay mare for fini hed
products, and their use of forests and streams was allepedly impaired because of unnecessary destruction of timber 2 nd
extraction of raw materials, and the sccumulation of otherwise recyclable solid end liquid waste matertals,  The ran
Iroads replied that since this was o general rate increase, recyclable matenials would not be made any less competitive
“]“T-i"f“;“ other commoadities, and that in the past general rate inereases had not discouraped the movement of scrap
materizls.

The Commission issued an order on February 1, 1972, shorily before the surcharpe would have axtomatically be-
come effective, It recognized that "the ratlroads have a critical need for additional revenue from their interstate frerght
rates and charges to offset, in part, recently incurred increased operating costs,” and announced its decizion not to sUs-
pend the 2_.5% surcharge for the seven-month stahtory period. ! In anticipation of the proposed permanent selective
mereases 10 be filed by the railroads and to aveid further complication of the tanff rates, the Commission specified 11
its refusal to suspend was conditioned upon the carriers' setting an expiration date for the surcharge of no later than - une
5, 1972 * The Commission [***264] ordered the investipation ints  [*677] the railroads’ rates which had been n-
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#lit tted by its December 21 order to be held in abeyance until the caTiers requested permission 1o file the indicated
permancnirate [*s24] 1] increases ona selective basis.  'With Fespect 1o the appell=es’ environmental Arguments, the
Coinmission found that “the involved general increase will have no significant sdverse effect on the movement of traffje
by ailway or on the quality of the human envirenment within the meaning of the [National] Environmental Palicy Act
of g =

5 The order of the ICC i unreporied.

& The Commission alsg imposed as a condition o i refusal to suspend the exclusion of increased rates "on
freight in trailer bodies, semi-trailers, vehicles or containers of flat cars, on export and import traffic.” Since
such increases had been Proposed only by the western and southern carriers and naot by the eastern carriers, such
tncreases would, in the Commission's view, have disrupted exisiing port relationships,

Finally, the Commission conditioned its action of the provision that the proposed surcharge would not ap-
Ply to shipments originating prior to February §, 1972, and moving under transit MTIRgemenis.

The proposed permanen: selective increases, averaging 4.1%, were subsequently filed with the Commission, and
VEriDUs parties again requested that these proposed rates alsg be suspeaded, By order served Mareh 6, 1972, the Com-
misiion did not grant the reilroads’ request to have the selective increases go into effect on April 1, 1972, as they had
sou th but it allowed the carriers to republish their rates to become eflective on May 1, 1972, upon not less than 45
dayi notice to the public, The carmiers did republish the rates, and on April 24, 1972, the Commission entered an order

vem ber 30, 1972, ' The mvestigation into the increased TaLES was continued,  Sines the selective increases were to Sup-
plas ¢ the temporery surcharge, and since they had been swipended, the Commizsjon medified its February | order and
autt orized the rajlroads tp eliminate the June 5 expiration date for [*678] the surcharpe and to continue collecting the
surc harge until November 30, 1972,

7 The March & 2nd April 24 orders of the 1CC are vnreported,
!

On May 12, 1972, SCRAP filed the Fresent suit against the Unjted States and the Commission in the District Cour
for 1he District of Columbia secking, along with other refief. a preliminary injunction to restrain enforesment of the
Coftmmission's February | and April 24 orders allowing the railroads 1o collect the 2 5% surcharee,

SCRAP stated in its amended complaint that it was "an unincorporated associstion formed by five law students . .
in 5 :ptember, [971, [t Primary purpose is to eahance the quality of the human environment for its members, and for
all citizens . .. Ty establish standing 1o bring this suit, SCRAP repeated many of the allegations it had made before
the 1 Zommission in Ex parte 281 [t claimed that each of its members “suffered economic, recreational and aesthetic
harry directly as a result of the adverse environmental impact of the railroad freight structure, as modified by the Com-
mist fon's actions to date in Fx Parte 281." Specifically, SCRAP alleged that each of its members was caused to pay
mor s for fnished products, that each of its members “uses the forests, rivers, strearms, mountaing, and other natura] re-
fouries surrounding the Washington Metropolitan area and a1 his tegal residence, for cemping, hiking, fishing,
sigh seeing, and other recreationsl [*"*265] [and] aesthetic PLErposes,” and that these uses have been adversely af-

["679] The main thrust of SCRAPS complaint was that the Commission's decisions of February 1 and April 24,
inse ar as they declined o suspend the 2.5 surcharge, were unlawful becayse the Commission had ﬁi{nu:[ to include a
deta led environmental Impact statement as required by § 102 (2(C) of the National Enﬁmunjbmtul Policy Act of [958

8  Section 102,42 . 5. C. §4332, provides in pertinent part:
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“The Congress zuthorizes and directs that, to the fullest extent possible: (1) the policies, regulations, and
paublic laws of the United States shall be interpreted and administered in accordance with the policies set fort1in
this chapter, and (2) all agencies of the Federal Government shall -

"{C) include in every recommendation or report on peoposals foe legislation and other major Federal actions
siznificantly affecting the guality of the human environment, a detailed statement by the respoasible official m

"(1) the eovironmental impact of the proposed action,
"(ii) any adverse environmental effects which cannot be avoided should the proposal be implemented,
"iii) alernatives to the proposed action,

"(iv} the relationship between local short-term uses of man's environment and the maintenance and en-
hancement of lonz-term productvity, and

"%} any oreversible and irretrievable commitments of resources which would be involved in the proposid
action should it be implemented.

"Prior to making any detailed statement, the responsible Federal official shall consult with and obtain th
comments of any Federal agency which has jurisdiction by law or special expertise with respect to any envinm-
mental impact involved, Copies of such statement and the comments and views of the appropriate Federal,
Suate, and local agencies, which are nuthorized fo develop and enforce environmental standards, shall be mace
availahle to the President, the Council on Environmental Quality and to the public . . . and shall sccompany 11e
propasal through the existing agency review processes.”

Three additional environmental groups, also appelless here, were allowed 10 intervene as plaintiffs, and & group of
railroads, appellants here, intervened as defendants 1o support the 2,5% surcharge, * After  [***266] a single distri«
[*681] judge had denied the defendants’ motion to dismiss and SCRAPs madion for a temporary cestraining order, &
starutory three-judge district court was convened  [**2413] pursuant to 28 U, 5, C. §§ 2284, 2325, to decide the mo-
tion for a preliminary injunction &nd the cross-motion to dismiss the complains

%  The Environmental Defense Fund, Narional Parks and Conservation Association, and lzmak Walton Leayue
of America intervened aa plaintiffs. The allegations as to standing made by each of these groups were simil i o
those made by SCRAP. EDF, for example, alleped as follows:

"EDF has a nationwide membership of over 32,000 persons composed of scientists, educators, lawyers 1nd
other citizens dedicated to the protection of our environment and the wise use of our natural resources. Each of
EDFs members has a personal interest in the maintenance of a safe, healthful, productive environment as fre:
from waste substances as is possible.  EDF's members have contributed financially to EDF in part so that they
may obtain adequate representation of their lagally protected environmental interests, which representation dwey
could not otherwise individuzlly afford.  Each of EDF's members has under § 101 () of NEPA, "a responsibility
to contribute to the preservation and enhancement of the environment,’ which responsibility they fulfill in pa 1
by becoming a member of and coatributing to EDF.

"The increased freight rates and charges in Ex Parre 287 and the continuance of the underlying rate s -
ture, which discriminate against movement of secondary (recyelable) materials, will cause EDF members ing i-
vidualized injury and adversely affect them in one or moee of their sctivities and pastimes.  Specifically, each
EDF member: (1) bas been or will be caused 1o pay moee for products in the market place, made more expen: ive
by both the non-use of recyeled matertals m their manufacture, and the need to use comparatively more ener 1y
in processing primary raw materials as opposed to secondary (recyclable) materials; (i) uses the nation's fon sts,
rivers, streams, mountains, and other natural resources for camping, hiking, fishing, sightsesing, and other recre-
ational and aesthetic purposes.  These uses have been and will continue to be adversely affected to the extert
that the freight rate structure, as modified thus far in Ex Farte 28/, encournges destruction of virgin timber, 132
unnecessary extraction of nonrenewable resources, and the discharge and accumulation of otherwise recyclahle
materials,”™
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Cn July 10, 1972, the Districs Courr filed an epinion, 346 F.Supp. 189, and entered an EMjuneciion prohibiting the
Co nmission "from PEETRICing, ™ and the milroads "from collecting” the 2.5%; surcharge “insofar as that surcharge relates
10 |i0ods being transported fof purpases of recyeling, pending further order of this coyrt ™ =

lective inerease, the lawfulness of that tariff was not ripe for review.  The court did, however, retain jurisdiction
over the case to review the final order of the Commission,

are and that this use was disturbed by the environmental impact caused by nonuse of recyclable poods.

Second, the court found hat its power to grant an fjunction was not barred by our decision in Arrow Tramiporsa-
fior Co. v, Southern & Ca., 372 1.5, 658, 667, where we held that in enacting 49 U. 5. C. § 15 (7, Congress had fnten-
trorally vested "in the Commission the sole and exclusive power to suspend” and withdrew ~from the judiciary any
Fre existing power to prag injunctive relief." The court reasoned that NEPA "implicitly confers authority on the
[**°267] federal couns to cnjoin any federal action taken in vielation of NEPA's procedura| requirements” "so long as
the eview is confined to a determination as to whether the procedural requisites of NEPA have been followed " 346

EOV ronment.™ 4, at 199, On the premize that an ERVIroRments] impact stylement is required "whenever the action ar.
Fua .E-..j. will have an adverse environmenzal impact, " id., at 201, the court held that “the danger of an adverse tmpact is
sufticiently real to require o satement in this case,® fid

The District Court declined o stay s injunctive order pending appeal to this Court, and on July 19, 1972, THE
CH EF JUSTICE, as Circuit Justice for the District of Columbia Circuit, denied applications to stay the preliminary
Inju 3ction. 409 U8, 1207. On December 18, 1972, we noted probable justsdiction of the appeals filed by the [*683]
L'ni ed States, the Commission, and the railroads. 409 U8, 1073, »

LT While subsequent eventss do not bear directly on the validity of the District Court's action in granting the
preliminary injunetion, they do highlight the problems that hover in the background of this litigation.

On October 4, 1972, the Commizsion served its report and order in Ex parte 281 approving, with some ex-
ceplions, the general increases filed by the railroads. Frnereared Freight Rates and Charges, 1972,3411.C.C.

increases, it declined to include a formal environmental impact statement because it concleded that its actions
"will nejther gchually nos potentially significantly affect the quality of the human environment weaa Ml at 304,

The selective increases were 1o become effective on Oetober 23, 1972, but the Commission delayed unti]
November 12 the effective date for Tale mereases on recyclable commodities in order to allow the submission of
comments by interested parties, Upen the submission of criticat comments, the Commission, in an unreported
order served on November 8, reopened the rate procecding in Ex parre 287 for further evaluation of the rates on

the full seven-month period authorized by statute - yntil June L0, 1973, Accordingly, with respect to recycla.
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Whether the Commission deliberately continued the surcharge beyond the time it would have been supplante £
by the selective increases i order to give the surcharge and the District Court's injunction continuing effect rnd
thus avoid mooting this htgation, and whether the Commission acted beyvond its powers under 49 UL 5. C. § 15
(7] by suspending the selective increases for a second seven-month peniad and by treating the District Coaurt®:
injunction as having continuing effect, ace questions not raised here.  No party now maintains that these casi s
are moot.  Cf Southern Pacific Terminal Co, v, [CC, 219 115, 408, 515,

Both sets of appeliess filed motions in the Distnict Court: SCEAFP sought a preliminary injunction again:t
the Commission’s October 4 order, and EDF and the other intervening plaintiffs sought leave to file an amen led
and supplemental complaint and requested other relief.  On Jaruary 9, 1973, the court deferred consideration of
the EDF motions and denied SCRAP's request for a preliminary injunction. The court found that as a result of
the Commission’s November 8 order, neither the selective rate increases nor the temparary surcharge could te
assessed on recyclable commodities. Consequently, the coart found, no injunctive relief was justified as to those
materials. While the permanent rate increase approved by the Commission in Ex parte 287 was then being « ol-
lected on shipments of all other commaodities, and although the Commission had concededly failed to file an
impact statement, the court concluded that "the danger of an adverse impact appears to be sufficiently speculi-
live . . . that it would be unsound to grant preliminary reliel.” The court continued: "The record indicates that
many railroads are in dire financial straits —- some on the verge of bankruptey =- and badly need the revenues
now being obtained under the Commission's rate increase.  The increase amounts (o some $ 340 million per
year, and were this revenue flow halted it could not easily be recouped should it later appear that no NEPA
$atement was necessary.” The merits of neither the Commission's October 4 arder nor the District Courts Ja -
ary 9 decision are before us, and we therefore express no opinion on them,

On May 7, 1973, the Commission served its final environmental impact stalement relating to the selectiy ¢
rate increases on recyclable commedities, I8 concluded that the proposed increases would have no significan
adverse effect on the environment, Contending that the impact statement was inadequate, EDF and SCRAP
sought 1o enjoin collection of the selective rle increases.  On June 7, 1973, the District Court temporarily -
jeined the railroads from collecting the selective increases on recyelable commodities, On June 8, 1973, THE

CHIEF JUSTICE. as Circult Justice for the District of Columbia Circuit, stayed the District Court's injunctio s
pending ferther order of this Couwrs.

[**2414] II

[***268] ["""LEdHRI] [I]The appellants challenge the appellees” standing o swe, arguing that the allegations n
the pleadings as to standing  ["684] were vague, unsubseantiated, and insufficient under ous recent decision in Sierra
Club V. Morion, supra. The appellees respond that unlike the petitioner [**2415] in Sierra [*685] (Ciub, their
plv_::r.ldmgsl sufficiently alleged that they were "adversely affected” or "aggrieved” within the meaning of § 10 of the £ d-
ministrative Procedure Act (APA), 5 U. 5. C. § 702, ¥ and they point specifically to the allepations that their members
“"“"?”" forests, streams, mountains, and other resousces in the Washington metropoliten area for camping, hiking,
fishing, and sightseeing, and that this use was disturbed by the sdverse environmental impact caused by the nonuse 1f
recyclable goods brought shout by a rate increase on those commodities. The District Court found these allegations uf-
ficient to withstand & motion (o dismiss. We agree.

12 Like the petitioner in Sterra Club, the appeliees here base their standing to sue upon the APA, $ 1. 5.0 §
702, which prowvides:

[HN3] A person suffering legal wrong because of agency action, or adversely affected or aggrieved by
agency action withia the meaning of o relevant starute, is entitled to judicial review thereof =

The petitioner in Sterra Club, "a large and long-established organization, with a historic commitment to the caise
of protecting our Nation's natural heritage from man's depredations,” 405 U5, at 739, sought a declaratory judgmert
and an injunction o restrain federal officials from approving the creation of an extensive ski-resort development in 1he
seenic Mineral King Valley of the Sequoba National Forest.  The Sierma Club claimed standing to maintain its "public
tnterest” lawsuit because {thad ™a [***269] special interest in the conservation and the sound mainzenance of the
national parks, game refuges and forests of the country . .- ™ Jd, at 730, We held those allegations insufficient
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{"¢86] [*=*LEdHR2] [2]Relying upon our prior decisions in gz FProcessing Service v. Camp, 397 U.5. 150, and
Bar.ow v. Colling, 397 U 8. 159, we held that § 10 of the APA [HN4] conferred standing to obtain Jjudicial review of
ager €y action only upon those who could show “that the challenged action had caused them infury in fact, and where
the idleged injury was to an interest ‘arguably within the zone of interests to be protected or regulated” by the statutes
that the agencies were claimed to have violated * 405 U5, at 7330

[***LE4HR3] [3][***LEdH R4] [4][HNS] In interpreting “injury in fact™ we made it clear that standing was not con-
fine: | to these who could show “economic harm,” although both Dara Frocessing and Barfow had invelved that kind of
mjy. Nor, we s2id, could the fact that many persons shared the same injury be sufficient reason to disqualify from
seeking review of an agency’s action ny persan who had in fact suffered injury., Rather, we explained: "Aesthetic and
envionmenta] well-being, like economic well-being, are important Ingredients of the quality of life in our society, and
the 1act that particular environmental mterests are shared by the many rather than the few does not make them Jess de-
serv ng of legal protection through the judicial process.” d., at 734 Consequently, neither the fact that the appellees here
claizred only a harm to theis use and enjoyment of the natral resources of the Washington area, nor the fact that all

In Sierra Club, though, we went on 1o stress the importance of demonstrating that the party seeking review be him-
self [**2416) among the injured, for it is this requirement that gives a litizant a direct stake in the controversy and
prevents the judicial process from becoming no more than  vehicle for the vindication of the value interests of con-
cemxd bystanders.  No such specific injury was alleged in Sierra Club, In that case the asserted harm “will be felt
dires1ly only by those who use Mineral King and Sequoia National Park, and for whom the aesthetic and recreational
valu is of the area will be lessened by the highway and ski resort,” id., at T35, yet “the Sierra Club failed ta allege that it
or iti members would be affected in any of their activities or pastimes by the ., . development,” fbid. Here, by con.
frast the appeliees claimed that the specific and allegedly illegal action of the Commission would directly harm them in
their use of the natural resources of the Washington Metropolitan Area.

Unlike the specific and Beographically limited federal action of which the petitioner complained in Sierra Club, the
0al enged agency action in this case is &pplicable to substantially [***270] all of the Nation's railroads, and thus
alleg edly has an adverse environmental impact on all the natural resources of the country. Rather than a limited group
of persons who used a pleturesque valley in California, 1] persens wha utilize the scenic resources of the country, and
inde =d all who breathe jts air, could claim harm similar to that alleged by the environmental groups here.  But we have
alrerdy made it clear that standing is not to be denjed simply because many people suffer the same injury. Indeed some
of thz cases on which we refied m Sierra Club demonstrated the patent fact that persons  [*688]  across the Nation
coul 1 be adversely affected by major governmental actions. See, e g, Emvironmental Defente Fund v, Hardin, 428

in fazt injured simply beeause many others are also injured, would mean that the most injurious and widespread Goy-
fmn end actions could be questioned by nobody.  We cannot accept that conelusion.

But the injury alleged here is also very different from that at issue in Sterra Cfub because here the alleged injury to
the environment is far less direct and perceptible.  The petitioner there complained about the construction of a specific
project that would directly affect the Mineral King Valley. Here, the Court was asked to follow a far more attenuated
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[***LEdHRS] [5][***LEdHRA] [6] [***LEdHRTA] [7A] [***LEJHRBA] [8A] Of course, [HN6] plead-
ings rmust be something more than an ingenious academic exercise n the conceivable. A plaintiff must allepe that Le
has been or will in fact be perceptibly harmed by the challenged agency action, ["689] not that he ¢an imagine cir-
cumstances in which he could be affected by the spency’s action.  And it is equally clear that the allegations must b
true and capable of proof at trial.  But we deal here simply with the pleadings in which the appellees alleged a spec fic
and perceptible harm that distinguished them from other citizens who [**2417] had not used the natural resource:
that were claimed to be affected. © [f, as the railroads now [***271] assert, these allegations were tn fact untrue, then
the appellants should have maved for summary judgrment on the standing issue and demonstrated (o the Diswrict Coun
that the allegations were sham and raised no genuine lssue of fact, * We cannot say on these pleadings that the appe lees
[*690] could not prove their allegations which, if proved, would place them squarely among those persons injured in
fact by the Commission's action, and entitled under the clear import of Sierre Club to seck review,  The District Co art
was Emmt in denying the appellants” motion to dismiss the complaint for failure to allege sufficient standing to brir g
this lawsuit

[***LEJHRTB] [7B]

14 The Government urges us 1o limit standing to those who have been “significantly” affected by agency 1e-
tion. But, even if we could begin to define what such a test would mean, we think it fundamentally miscon-
ceived [HNT] "Injury in fact” reflects the statutory requirement that a person be "adversely affected” or "ay-
grieved,” and it serves to distinguish a person with a direct stake in the outcome of & litigation - even thoug!
small — from a person with a mere interest in the problem. Wi have allowed important inzerests to be vindi-
cated by plaintiffs with no more at s1ake in the cutcome of an action than a fraction of a vote, see Baker v, i,
369 U5, 186,45 5 fine and costs, see MeGowan v. Mandand, 366 U.5. 420; and 2 $ 1.50 poll tax, Harper .
Firginia Bd of Elections, 383 LS. 663. While these cases wiere not dealing specifically with § 10 of the AP\,
We 5¢2 00 reason 10 adopt 4 more restrictive interpretation of "sdversely affected” or “aperieved.” As Profesror
Dawis has put it: "The basic jdea that comes oul in numerous cases is that an identiflable trifle is enough for
standing to fight out a question of principle; the trifle is the basis for standing and the principle supplies the 1ao-
tvation.” Davis, Standing: Taxpayers and Others, 35 U, Chi. L. Rev. 601, 613. See also ¥, Davis, Administra-
tive Law Treatise §§ 22.09-5, 22,09.6 (Supp. 1970).

15 The railroads object to the fact that the allegations were not more precise - that no specific "forest”™ wai
named, that there was no assertion of the existence of any lumbering camp or other extractive facility in the :wea.
They claim that they had no way {0 answer such allegations which were wholly barren of specifics.  Bue, if hat
were really a problem, the milroads could have moved for o more definite statement, see Fed. Rule Civ. Proc. 12
(e}, and certainly normal civil discovery devices were available 1o the railroads.

[***LEdHREB] [EB]Similarly, the District Court cannot be faulted for failing to take evidence on the 1s-
sue of standing  This case came before the court on motions 1o dismiss and for a preliminary injunction. If1he
railroads thought that it was necessary to take evidence, or if they believed summary judgment was appropri e,
thew eould have moved for such pelief,

111

[***LEdHRSA] [9A]We need not reach the issue whether, under conventional standards of equity, the Distri it
Court was justified in Issuing a preliminary injunction, because we have concluded that the court lacked jurisdiction to
enter an injunction in any event.

The Distnict Court enjoined the Commission from "permitting.” and the railraads from “collecting.” the 2.5% inte-
rim surcharge on recyclable commodities. Finding that NEPA implicitly conferred authority “on the federal courts t
enjoin ary federal action taken In vielation of NEPA's procedural requirements,” 346 F.Supp., at 197, it concluded tiaz
our decision in Arrow Transpartation Co. v, Southern R Co,, 372 U S. 658, did not affect judicial power 10 issue an
injunction in the circumstances of this case.  'We cannot agree.

_ In Arrow, the Commission had suspended a rajlroad’s proposed rates for the statutory seven-month period, and he
raitroad had voluntarily deferred the proposed rate  [*691] for an additional five months.  When the Commission had
not reached 4 final decision within that peried, the railroad announced its intentto  [**2418] adopt the new rates. In
a suit brought to enjoin the railroad from effectuating that change, we held that the courts were without power
[***272] to issoe such an injunction. From the language and history of § 15 (7) of the Interstate Commerce Act, ws
concluded that Congress had vested exclusive power in the Commission to suspend rates pending its final decision ¢n
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their lawfulness, and had deliberately extinguished judicial power to grant such relief.  The factua! distinctions between
the pwsent cases and Arrow are inconsequential,

["**LEJHRIO] [10]1t is true that the injunction in Arrow was sought after the statutory seven-month perfod had
expirzd and thus represented an attempt 1o extend judicially the suspension period, while here the injunction was issued
during the suspension period.  But Arrow was grounded on the lack of power in the courts to grant any Injunction be-

provid in Arrow involved instances where the courts had been asked to enjoin rates during the statutory seven-month
periad. See, e g, M C Kiser Cea, v, Central of Geargia R Co., 236 F, 573, affd, 239 F. 715; Freeport Sulphur Ca. v,
Lnitvd Statex, 199 F Supp. 913: Biron & § Corp. v. Unmited States, 182 F.Supp. 63; Luckenbach § § Co. v, United
States, 179 F.Supp. 605, 609-610, vacated in part as moot. 364 ULS. 280, Carisen v, United States, 107 F.Sugpp, 398.

constitutes & direct interference with the Commission's discretionary decision whether or not to suspend the rates. [t
woul ] tum Arrow into a sheer formality and effectively amend § 15 (7} if & federal court could accomplish by fnjunc-
tion i gainst the Commission what it could not accomplish by injunction directly against the railroads. And, again, the
feder 1l court decisions on which Arrow relied were for the most part cases in which the courts had held that they were
withe ut power to compel the Commission 1o Erant o rate suspension. See, e g, Bison 8 & Carp . v. United States, su-

pra; luckenbach 5. 8 Cov. United States, supra; Carlyen v, United States, supra, el Freeport Sulphor Co. v, United
Searer, Tuprg, '

[***LEdHRI1B] [11B]

16 EDF sugpests that the April 24 order of the Commission was in fact a final order finding the surcharge
“just and reasonable " not simply a refusal to suspend the surchasge. But the Commission's reference to the "just
and reasonable” nature of the surcharge was a preliminary assessment commaonly made in suspension orders.
See, e. g., the suspension orders quoted in Maph-Sa! Refining Co. v. United Srares, 269 F.Supp. 530, 331: Oscar
Mayver & Co_w, Linised States, 268 F.Supp. 977, 978-979. It did not represent a final determination by the Com-
mission that any particular rate was just and reasonable, Indeed the Commission made it clear in its February |
order that the surcharge was not considered a preseribed rate within the meaning of Arizang Grocery Co. v. Ate.
hisom, T. & 8. F. R Co., 284 U.S. 370, and was subject to complaint and investigation under the Act.

[***LEdHRSB] [7B] [***LEdHRI2A] [12A] Thus, the only arguably significant distinction between the
present litigation and Arrow is that [***273] here the Commission allegedly failed to comply with NEPA. Howev-
f. W cannot agree with the District Court that NEPA has amended § 15 (7) swb sifentio end created an implicit excep-
tiom 13 Arrow so that judicial Power Lo grant infunctive  [*693] relief in this case has been revived, NEPA,

[**219] one of the recent major federal efforts at reversing the deterioration of the country’s environment, declares
[HNE] “that it is the continuing policy of the Federal Government . . . 1o use all practicable means and measures . ina
manr er calculated to foster and promote the general welfare, to create and maintsin conditions under which man and
AT : can exist in productive harmony, and fulfil] the soclal, economic, and other requirements of present and future
gencrations of Americans " 42 U. 8. C, § 4331, To implement these lofly purposes, Congress imposed a number of re-
spen: ibilities upon federal apencies, most notably the requirement of producing a detailed environmental impact state-
ment for "major Federal actions significantly affecting the quality of the human environmenz " 4211 5. C. 54332
(ZNC) " But [*694] nowhere, either in the legislative history or the statutory language, is there any indication that
Congress intended to restore to the federal courts the power temporarily to suspend railroad rates,  power that had been
clear y taken away by § 15 (7) of the Interstate Commerce Act

[***LEdHRIZB] [12B]

17 An alternative ground for avoiding the Arrow decision. which was suggested but not relied on by the Dis-
trict Court, was that the surcharge here was an "agency-made” rate, not a "carricr-made” rate. Moxx v, CAB,
430 F2d 891, which was cited by the court is, however, plainly inapposite.  There the CAB suspended the rates
proposed by the carriers, but suggested in their place =2 complete and innovative scheme for setting all passen-
ger rates for the continental United States. Jd, at 899. It was clear that when the carriers filed the rates sug-
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gested by the Board they would not be suspended. "Even o cursory reading of the order makes it ¢lear that t1e
Board told the carriers what rates to file: it set forth a step-by-step formula requiring major changes in
rate-making practices znd in rates which it expected the camiers to adopl” fd., at 899-900, Here, by contras |, the
level and structure of the rates were proposed entirely by the carriers, While the Commission suggested an «xpi-
ration date for the surcharge, this was simply to make the surcharge expire when the general selective increses
went into effect.  This expiration date and the other standard conditions amsched 1o the Commission's refus al o
suspend the surcharge did not, in any meaningful sense, transform the carrier-made rate into 2 Commis-
ston-made rate,

I8 Seen. B supra,

["**LE4HRI3] [13] [***LESHRI4] [14]The statutory language, in fact, indicates that NEPA was not intended 13
repeal by implication any other stanue,  Thus, [HN9] 42 U, 8. C_ § 4335 specifies that "the policies and goals set F3nh
in [NEPA] are supplementary ta those set forth in existing authorizations of Federal agencies,” and [HN10]42 UL 5. C.
§ 4334 instructs that the Act “shall [not] in any way affect the specific statutory obligations of any Federal agency . . .-
Rather than providing for any wholesale overruling of prior law, NEPA requires al) federal agencies to review thei
“present statutory autharity, administrative regulations, and current policies and procedures for the purpose of deter-
mining whether there are any deficiencies or inconsistencies therein which prohibit full compliance with the purpo:es
and provisions of [NEPA] and shall propose to the President . . . such measures as may be necessary to bring their .u-
thority and policies mio conformity [***274] with the intent, purposes, and procedures set forth in [WEPA]L"42 1), 5.
C. §4335. It would be anomalous if Congress had provided at one and the same time that federal agenciss, which have
the primary respansibility for the implementation of NEPA. * must comply with present law and ask for any neces: ary
new legislation, but that the courts may simply ignoce what [*695] we described in Arrow as "a clear congrestio tal
purpose to oust judicial power .0, "372 U5, a1 671 o 22 [*=2220] "

19 See Greene County Planning Board v, FPC, 455 F2d 412, 420, Calvert Cliffs’ Coordinating Comm. .
Atomic Emergy Comm'n, 146 U. S, App. D, C, 33, 43, 449 F.24 1109, L1119, City of New York v, Unired 51 e,
437 F.5upp. 150, 160; Cokenv. Price Comm'n, 337 F.Supp. 1236, 1241,

20 The argument that NEPA implicitly restored o the courts the injunctive power that § 15 (7) had dives ed is
similar (o a contention rejected in Arrow itself.  There the petitioners claimed that congressional adoption ¢ { the
National Transportation Policy, $4 Stat. 99, had implicitly altered § 15 (7). They claimed that the propos «d
new railroad rates would drive the barge lines out of existence, conirary 1o the congressional declaration of -on-
cern for the protection of water carriers threatened by rail competition. The Court coneluded that "nothing in
the National Transportation Policy, enacted many years after . . § 15 (7), indicates that Congress intended o
revive a judicial power which . . . was extinguished when the suspension power was vested in the Commiss on, ™
Arrow Transporiation Co. v, Bouthern B Co., 372 U8, 658, 673. In addition, the Court noted that, as is als rue
with KEPA, the mandate was directed not to the courts but 10 the Commission. There is nothing shout NEPA

that makes it any more amenahle for finding an implicit amendmenz of § 15 (7). than the National Transpor ation
Policy was,

[***LEdHR15A] [I5A]The District Coust pointed to nothing either in the language or history of NEPA that suj pests
a restoration of previously eliminated judicial pewer. While it relied primarily on the decisions of the Coust of App=als
for the District of Columbia Circuit Ia Calvers Clifs' Coordinating Comm_v. Alomic Energy Camm'n, 146 U. 5. Anp,
0. C. 33,449 F.2d 1109, and Committee for Nuclear Responsibility, Inc. v. Seaborg, 149 U_S. App. D. C. 380, 45°
F.2d 783, neither case supports an injunction ender the cireumstances of this case.  Calvers Chils held that a feder
court had power to review rules promulgated by the Atomic Energy Commission, and there the court ordered furthir
consideration of the rules on the ground that there had rot been compliance with NEPA.  In Committee for Nuclea-
Responsibility it was held that federal courts had jurisdiction 1o consider whether an executive decision to conduct
nuclear test had satisfied the procedural requirements [*6%6] of NEPA, The question here, however, is not whe her
there is general judicial power to determine if an agency has complied with NEPA, and 1o grant equitable relief if i has
naot, of. Arrow Transportation Co. v, Southern R Ca, supra, at 871 n. 22; Seripps-Howard Radio, Inc. v. FCC, 31t
U.5. 4, but rather whether in 2 specific context NEPA sub sifentio revived judicial power that had been explicitly e imi-
nated by Congress.  Calvert Ol and Committee for Nuclear Responsibility have nothing to say on this issue, for nei-
ther was coneerned with a specific statuse that restricts the powes of Lhe federal courts to grant injunctions. *
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[***LEdHRI5B] [15R]

21 Indeed Calverr Cliffs" indicated that the requirements of § 102 of NEPA. sce n. 8. supra, did not have to be
complied with, if such compliance was precluded by another statutory provision. 146 U, 5. App. D. C, ar 39,
43 F2d, at 1115, And Committee for Nuclear Responsibility, 1a another context, endorsed a principle, equally
applicable here, that “repeal by implication is disfavored.” 149 1), 5. App. D. C. 380, 382, 263 F.2d 783, 785,

Qur [***275] conclusion that the District Court lacked the pawer 1o grant the present injunction i confirmead b
the fact that each of the policies that we identified in Arrow as the hasis for § 15 (7) would be substantially undermined
if1he courts were found to have *uspension powers simply because noncompliance with NEPA was alleged,

POwWer T grant interim relicf, with the consequence that the uniformity of rates had been jeopardized, and different
shippers, carriers, and sreas of the country had been subjected to disparate treatment. Similarly, since 2 suit to enjoin a
national rate increase on NEPA grounds could be brought in any federal district court in the country, see 28 1. 5. C.
[*"2421) £5 2284, 23212325, the resuly might easily be that the courts would [*697] “[reach] diverse results,
[enzendering] confusion and [producing] competitive inequities.” 372 U.S., at 663, In short, a rate increase allowed in
New York might be disallowed in New Jersey,

perio recouped from the shippers. On the other hand, Congress was aware that if the Commission did not
2¢1 w thin the suspension pericd, then the new rates would awtomnatically go into effect and the shippers would have to
Pay itcreased rates that might eventually be found ualawful, To mitigate this loss, Conpress authorized the Coammis-
sion 13 require the carriers 10 keep detailed accounss and eventually to repay the increased rates if found unlawful, To
allow judicial suspension for Aoncompliance with NEPA, would disturh this careful balance of interests. A railroad
may depend for its very financial life on an increased rate, and the rate mav be perfectly just and reasonabla. Granting
an injunction against that rate based on the Commission's alleged noncompliance with NEPA, although the Commission
had dstermined not 1o suspend the rate, would deprive the railroad of vitally needed revenues and result in an enjustified
windiall to shippers,

a0 undesirable interference with the orderly exercise of the Cormm ission's power of suspension, Similarly, to grant an
injuntion in the present centext, even though not based upon a substantive consideration of the rates, would directly
interf sre with the Commission's decision as to when the rates were to go into effect, and would ignore our conclusion in
Arrone that "Congress meant to foreclose a judicial Power to interfere  [*6598] with the timing of rale changes which
woulil be out of harmony with the uniformity of rate fevels fostered by the doctrine of primary jurisdiction.” 372 USs,
68, .\s the Court of Appeals for the Second Circuit explained in Port of New York Authoriey v. United Srates, 451 F.24d
783, 88, where, on the basis of alleged noncompliance with NEPA, an injunction was sought against a Commission
order refusing 1o suspend rates:

L*""276) "The basis of the decision in Arrow - that to permit judicial interference with the Commission's sus-
Pension procedures would invite the very distuption in the orderly review of the lawfulness of proposed tarifTs that
Cong ess meant 1o preciude - applies with equal force to the issue now belore us.™

4.ccordingly, because the District Coun granted a preliminary injunction suspending railroad rates when it lacked
the power to do so, = fts judgment must [**2422] be reversed [*699] and the cases remanded to tha: court for fur-
ther proceedings consistent with this opinion.

22 In view of our conclusion that there was no power to grant the preliminary infunction, it is unnecessary for
us to reach the other questions posed by the parties. For example, the Government and the raifroads usge that,
because of the pressyres of time, an environmental impact statement is not requined at the suspension stage of a
rate proceeding, and, in any evens, a decizsion by the Commission whether or not to suspend rates is not subject
o judicial review. See Parr of New York Authority v. United States, 451 F.2d 783; Oscar Mayer & Co. v,
United Stares, 268 F.Supp. 977, M C Kiser Co. v. Central of Georgia & Co,, 236 F, 573: Freeport Sulphur Co,
v, Linired Stares, 199 F.Supp. 913; Luckenbach § § Co. v. United Stater, 170 F.5upp. 605; Carlsen v, Unired
Sitates, 107 F.Supp. 398. The appellees in turn contend that some compliance with NEPA is possible ar the sus-
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pension stage, and that such compliance s required i the statute is 10 be enforced 1o the fullest extent poss ble.”
See4al U5, C.§ 4332, And they urge that there i3, or should be, an exception to the genera] principle of nonce-
viewability of suspension decisions for those cases where the Commission has acted beyond its statetory auchor-
ity, of in vielation of & clear statutory command or a procedural requirement, a standard that the appelless view
a5 broad enough 1o encompass alleged noncompliance with NEPA.  See Naph-Sof Refining Co. v, Drited
Srares, 261 F.Supp. 530, 332, Crear Mayer & Co. v. United States, supra, ot 982 (Doyle, J., concuming); Loag
Irland B Co.v. United Srotes, 193 F.Supp. 795, We express no view oa any of these issues,

It it 30 ordered,
ME, JUSTICE POWELL took no part in the consideration or decision of these cases.

CONCUR BY: BLACEMUN; MARSHALL (In Part)
CONCLUR
MR. JUSTICE BLACKMUN, with whom MR. JUSTICE BRENNAN joins, concurring.

1 join the Court’s judgment and its opinion, but because of the presence of the first sentence of Part I of the oi-
nion, and to avoid any misunderstanding as to my posture, [ add a few words.

For the reasons stated in my dissenting opinion in Sierra Cluh v, Morton, 405 U5, 727, 755 (1972), | would hald
that the appellees here have standing to maintain this action based oa their allegations of harm to the environment re-
sulting from the Commission's order of April 24, 1972, And, in evaluating whether injunctive relief is warrasted, [
would not require that the appellees, in their individual capacities, prove that they in fact were injured. Rather, T would
require only that appellees, as responsible and sincere represeniatives of environmental interests, show that the envi-
ronment would be injured in fact and that such injury would be irreparable and substantial.

DISSENT BY': DOUGLAS (In Part); WHITE (In Part); MARSHALL (In Par)

DISSENT

MR- JUSTICE DOUGLAS, dissenting in parL
|

These cases present important environmental problems.  They concern  [***277]  ratemaking for the shipment of
[*700] liner for recycling. Paper, glass, and metals are the main items in today's garbage. ' As indicated by the Bureau
of Mines in Appendix [ to this opinion, America’s method of disposing of garbage is either to use it for landfill or ta it
it ﬁmlﬂm::ugh incinerators and then to bury the residue.  Sorting and recycling have several environmental impacts; (1)
reduction in the use of incinerators lessens air pollution; (2) establishing or encouraging removal of litter from the Jand-
scape; (3) recycling saves both renewable and noarenewable resources.  As respects the last, the tons of paper that are
recycled, rather than burned, can be translated into the number of standing trees that need not be cut for pulp the next
year; the metals recycled protect our remaining nonrenewable supplics of ore, and 5o on,

1 InaBurean of Mines' survey, it was established that metals and glass account for approximately 75 perzent
of the weight of the residues in municipal incinerator waste. Eeonomics of Recycling Metals and Minerals
from Urban Refuse, Bureau of Mines Technical Progress Report No, 33, p. 2 (Apr. 1971).  From these matz-
rials, if recyzled. familiar products such as bottles, newspapers, iron ingots, paper pulp, fuel oil, and methare gas
can be manufactured. In addition, new products are being developed, such as plassphalt for sfrest paving, nsue-
fr:lt:':ln.?glﬂ-'-! wool, and glass bricks, in various colors that meet specifications for "severe weather™ facing hrick.

. ab i

This project was launched under the Resource Recovery Act of 1970, 84 Stan 1227,42 UL 5. C. § 3251 o
feq., under which the Secretary of HEW was authorized to provide technical and financial assistance in planing
and developing resource recovery and solid waste disposal programs.

P_'nri. detailed aceount of & Resource Recovery Mill see Roas, How 1o Succeed in Recycling, Environmental
Quality Magarine, fune 1973, p. 51,
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Rates fixed 50 as o encourage vast shipments of litter are, therefore, perhaps [**2423] the most :'nm:di:n? and
dramatic {llustration af a palicy which will encourage protection [*701] of the environment against several erosive
conditions, * [ would, therefore, affirm the eminently responsible decision of the District Court. 346 F Supp. 189,

2 The necessity of reasonable fransportation rates is even more apparent when it is realized that the volume of
residue which is processed at a major recycling plant is between 250 and 1,000 tons per day.  (Economics of
Recyeling Metals and Minerals from Urban Refise, Supra, n. 1, at 1) Massive bulk transportation is therefore
exsential to these plant operations.

et as a whole, the solid waste generated is fast approaching a ton a year for each man, woman, and child,
Kramer, Energy Conservation and Waste Recycling, Science and Public Affairs 13, 17 {Apr. 1973).

The Nationa) Enviconmental Policy Act of 1969, 83 Star, 852, 82 U.8.C. 5432 er feq., declares a congressional
palicy

“which will encourage productive and enjoyable harmony between man and his EOVITORIment; to promote «fTorts
which will prevent or eliminate damage to the environment and biosphere and stimulate the health and welfare of man;
to enrich the understanding of the ecological systems and natural resources important to the [***278] Nation; and 1o
establish a Council on Environmental Quality." 42U, §. C. § 4321,

That broad policy is further expounded in § 4331 () 10 include, inser alia, the objective that "the Nation may ...
(2) assure for all Americans safe, healthful, productive, and esthetically and culturally pleas ing surroundings . . . and ()
enharce the quality of renewahle resources and . . . depletable resources,

[*702] The Govemnment urges that appellees do not have standing to challenge the administrative determination
of railroad freight rate incs i i i

and economic injury as a result of the alleged increase, because the increase diminished the total amount of waste TECy-
cling in the United States, and made thase products, which were In fact mzanufactured from the waste materials after the
rate increase, more expensive in the marketplace. In addition, SCRAP alleged that each of its members in fact used the
“foreas, rivers, Efreams, mountains, and other natural resources . . . for recreational purposes, and these uses were od-
versely affected because the Commission's rate increases discourage the reuse of recyelable commadities, such as bot-
Ves aind cans, and encourage the depletion of natural resources.

[ Sterra Club v. Morton, 405 115 727, 734, this Court stated that, "We do not question that [envirenmental] harm
fmay tmount to an “injury in fact’' sufficient to lay the basis for standing under . . . the APA [5 U, 8. C. § 702]. Aesthetic
and environmental well-being, like economic well-being, are imporant ingredients of the quality of life in our society,
and the fact that particular environmental interests are shared by the many rather than the few does not make them less
deserving of legal protection through the judicial process. * The members of SCRAP have elearly alleged an “injury in
fact™ to the environment and to their ©wn personal continued use of ji

“There is nothing unusual er novel in granting the consuming public standing to challenge administrative actions,”
Oiffice af Communication of United Church of Christ v. FCC. 123 UL 5, App. D. C. 328, 359 F.2d 994, This Court
(**2424] has indicated that where "statutes are concerned, the trend is toward enlargement of the class of people who
may protest administrative action.” Dave Frocessing Service v. Camp, 397 U.S. 150, |54,

£*703] Littering is a commonplace phenomenon that affects every person, almost everywhere.,  From Teports and
WTItings we know that listering defaces mountain eeails, alpine meadows, and even our highest peaks. Those in the val-
leys are often almost inundsted with lier. Where a river is polluted and a person is dependent on it for drinking water,

to tender his complaint to the court.  Sierra Club v. Aforton tupra, would seem 1o cover this case, for littering abetted
[***27%] by the failure to recycle would clearly seem to Implicate residents to whom "the assthetic and recreational
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agres with the Court that appelless have standing, but like ME. JUSTICE BLACKMURN, [ would not require appelless,
in their individunl capacity, to prove injury in fact. As MR JUSTICE BLACKMUN states, it should be sufficient if

appellees, “as responsible and sincere representatives of environmental interests, show that the environment would be
injured in fact .. ."

I

The Council on Environmental Quality (CEQ), ereated in the Executive Office of the President, 42 U 8. C_ § <342,
estimated in 1969 that this Nation produced more than 4.3 billion tons of solid refuse, including about 30 million tons of
paper, 30 million tons of industrial fly ash, 13 million wons of serap metal, 4 million tons of  [*704] plasacs, 100 il-
lion automabile tires, 30 billion boules, 60 billion cans, and millions of discarded automobiles and appliances. First
Annual Report of CEQ, Aug. 1970, pp. 107-113. It reported that while most of the secondary material could be reused
as  replacement for virgin material, only 3 small fraction was recveled, Jhid. One of the reasons for the obsence of
recyeling was the high cost both of collection of the material and the transportation costs. S,

As noted, one of the purposes of the Act was 1o “enthance the quality of renewable resources and approach the
maximum attainable recycling of depletabls resources.® 42 1. 8. C. § 4331 (b)(6. On October %, 1970, Chairman
Ruzsell Train of CED) wrote the [nterstate Commerce Comemission as follows:

“The Council on Eovironmental Cruality is deeply concemed with all facets of environmental quality. Solid waste
disposal is one important aspect of the total pallution problem, and recycling is a new and desirable alternative to salid
waste disposal which the Council strongly supports.  The degree to which this techaigue will be used depends almast
entirely on economics.  Transportation costs, to the degree they increase secondary or scrap materials costs compased
to the raw materials with which they compete, act as a disincentive to recycling. The Council believes that several il
haul costs biases currently exist and would like 1o discuss these cases with you. ... In general, across-the-board per-
centage creases only widen existing price biases against secondary matertals.  Also, these increases raise the coss af
doing business which can hinder the salvage and reclamation industry.

“In light of the President’s concern with environmental quality, the growing [**2425] problems of solid waste
[*705] and the importance of recyeling to alleviating them, 1 would tike to express the Council's hope that the Inter-
state Commerce Commission's actions on the key {ssve of serap material transportation rates will be consistent with the
Mation's environmenial quality goals.” App. 68.

In December 1971 substantially all the milroads filed with the Commission & reguest to impase a 2.5% surcharge
on virtually all freight. The procedural details [***283] which followed are not presently material,  Suffice it to say
that shippers of recyclable materials subminted verified stalements in support of their view that rate increases would
intensify the disincentives to shipment and use of recyelable materials.  Thus the [nstitute for Serap [ron and Steel
submnitted a study showing:

"{1) Present scrap markets are retarded because of transport rates which encourage the usage of iron ore.  (2) Fu-
ture scrap markels are being affected because new investment that would logically be directed to scrap-intensive steel-
making is diverted because of the existing freight rale structure to ore-intensive steelmaking.  (3) Iron ore (2 limited
domestic natural resource) is being exploited when it ¢an and should be conserved.  (4) Some scrap tron that should be
recveled is unable 10 move, thus the environment is despoiled by unnecessary accumulations of solid metallic waste." T.
Barnes, Impact of Railroad Freight Rates on the Recycling of Ferrous Scrap (Jan, 14, [972),

The Commission instituted s proceedng concerming the puidelines which environmental impact statemernts re-
quired under the Act should follow. 3391 C, C, 508, A spokesman for the eastern raitroads filed an impact statement
which said that “any possible adverse environmental impact in the form of reduced movements of commaodities [*706)
by rail will come only if we fail 10 provide adequate and efficient service” and that the nesd of the railroads o that =nd

was for increased revenues.  Appellees filed a protest and a request for a suspension of the proposed surcharge alleging
that the present railroad rate structure discourazes the movement of "recyclable™ goods and that the surcharge would
further discournge recyeling.

The Commission, allowing the surcharge for a limited period, found that it would "have no signaficant adverse ef-
fect in the movement of traffic by railway or on the quality of the human environment” within the meaning of the 1969
Act Bee 3401 C.C.355; 3411 C. C. 287. Chairman Train of CEQ protested to the Commission on October 30, 1972:

~It is understandable that difficulties will be encountered in quantifying the environmental consequences of an in-
cremental freight rate increase on recyclable materials.  Inoour view, however, these consequences must be assessed in
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the light of the rate disparity between secondary and primary materials that ives rise 1o the problem in the first place.
This disparity is a matter of an entirely different magnitude, calling for a thorough environmental assessment as a pre-
cond tion to determining whether subsequent incremental increases require additional environmental impact staternents,
- - Clearly ot some point inereases which might be individually 'insignificant become cumulatively 'significant.’ In

Justify the rate increases. -+ In summary, the Council feals that the basic environmental issyes related to the existing
freight rate structure ang changes thereto, must be evaluated ina togical, analytical and timely fashion in compliance
with “he requirements of the National Environmental Policy Act. The Commission's actions to date appear to be in-
consistent with the objectives of NEFA, and the analyses undertaken to date by the Commission Eppear to offer an in-

3 In his report before the Senate, Senator Jackson, one of the three legislators most responsibls for NEPA,
sated: "To insure that the policies and goals defined b this act are infused intg the ongoing programs and ac-
tions of the Federal Government, the act alsa establishes some important action-forcing’ procedures, Section
102 authorizes and directs all Federal agencies, to the fullest exten: possible, to administer their existing [aws,
regulations, and policies in conformance with the policies set forth inthis act, Ttalso directs all agencies to as-
ure consideration of the environmenta) impact of their actions in decision-making. 1t requires agencics which

"Taken together, the provisions of section 102 directs [1ic] any Federa) agency which takes action that it
must take into secount Environmenta) minagement and environments) quality considerations.” 115 Cong. Rec.
40416 (1969),

[*708] The thres-judge District Court held that the conclusion ol the Commission that the rare Imcrease wolild
have "no significant adverse efTect”™ on the environment within the mean ing of EPA was “transparent” and "a ruse.” 346
F.Supp., at 200-201, This leads to an analysis of § 102 of NEPA, ¢

4 The wality of § 102 is so Important to this |itigation that | have set it forth in Appendix 11 to this diszent.

That section is directed to "all apencies of the Federal Government,” which of course includes the Interstate Com-
mere: Commission. It direces the azency o interpret and administer *the policies, regulations, and public laws™ which
it adrinisters “to the fyllast extent possible” in accordance with the policies of EPA. It directs the agency ' 1o include
in " afor Federal actions significantly affecting the quality of the human environment® 1 detailed statement "by the
responsible official on - (i) the environmenta) [***282] impact of the Proposed action, (1) any adverse environmen-
tal effects which cannot be avoided should the proposal be implemented, (i) alternatives 1o the proposed action, (iv)
the relationship [*709] between local short-term uses of man's environment and the maintenance and enhancement of
long-term productivity, and (v} any irreversible and irretrievahile commitments of resources which would be involved in
the proposed action should it be implemented, [*=2427] Priorio making any detalle=d statement, the responsible
Federal official shall comsule with and obtain the comments of any Federal agency which has jurisdiction by law or Spe-
cial expertise with fespect to any eavironmental impact involved. Caopies of such statement and the comments and
views of the appropriate Federal, State, and local agencies, which are authorized to develop and enforce environmental
standards, shall be made available to the President, the Couneil on Environmental Quality and 1o the public as provided
by section 552 of Title 3, ... and sha]] dtcompany the proposal through the existing agency review processes.” B3 Sear,

5 Senator Iackson was reposted as saying:
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“We expected Section 102 of the act which requires environmental impact statements and analysis of alter-
natives for all major federal actions significantly affecting the quality of the human environment to force the
agencies to move. ... We did not anticipate that it would be private parties through the courts that would force
the compliance. This is what has made it work " Cahn, Can Federal Law Help Citizens Save Nature's Fragile
Beauty?, Christian Science Monitor 12 (Feb. 28, 1973).

Rates affecting litter, like rates affecting other commaodities, obviously are relevant to the case and expedition with
which it will be transported.  To get the litter to appropriate recycling plants in the quantities needed o protect our fast
depleting forests and our nonrenewable resources ' and to relieve our landscape of the licer that plagues us may need
special incentive rales.

& Walda E. Smith, of the American Geophysical Union, recently stated: “The total supply of most metals is
sharply limited; even now we must dig deeper, go farther, and use lower grade ores.  No optimism is justified
here, The supply can be extended substantially by intelligent recycling, which should be an importan:
by-product of our cleaning up to maintain a clean environment.” Resources and Long-Forecasts, Science and
Public Affairs 21, 22 (May 1973),

The repoct, H. R. Conf. Rep, Wo. #1-765, makes clear that no agency of the Federal Government is exempt anc that
each should comply unless existing law applicable to the agency “expressty prohibits or makes full compliance [*710]
with one of the directives impassible.™ The report states:

“The purpose of the new language 15 1o make 1t clear that each apency of the Federal Government shall comply
with the directives set out in such subparagraphs (A) through (H) unless the existing law applicable to such agency's
operations expressly prohibits or makes full compliance with one of the directives impassible.  If such is found to be
the ¢ase, then compliance with the particular directive is not immediately required.  However, a3 1o other activities of
that agency, complianse i required. Thus, it 15 the intent of the conferees that the provision 1o the fulless extent passi-
ble' shall not be used by any Federal agency as a2 means of avoiding compliance with the directives set out in sectio
102. Rather, the language in section 102 is intended to assure that all agencies of the Federal Government shall comply
with the directives set out o said section 'to the fullest extent possible’ under their statutory avthorizations and that 1o
agency shall utilize an excessively narrow construction of (s existing statutory authorizations  [***283] to avoid
compliance.” /4., at 9-10.

The District Court, acting responsibly in light of the broad and clear-cut policy of the Act concluded that it sets a
“high standard™ for federal agencies, that thers is no "escape hatch for footdragging agencies,™ that the Act does not
make the preparation and use of these impact statements “discretionary,™ that Congress did not intend that this Act be
~a paper Uger.™ 346 F.Supp., at 199_°

T When Congress desires exceptions 10 be made o the impact siatement requirement under the NEPA, ex-
press exemption is provided.  For example, Pub. Law 92-307, 86 Stat. 191, provides that the Atomic Energy
Commission can grant a temporary operating license for a nuclear power reactor without the completion of an
environmental impact statement, if the application for the operating license was filed before September 9, 1971,
and the Commission holds a heaning which leads to the findings, among others, that the operation of the facilicy
during the period of the temporary operating license in accordance with its terms end conditions will provide
adequate protection of the environment during that period and that the operation of the facility is essential to-
ward insuring the power-generating capacity of a utility system.  The Commission is empowered 1o impase
such terms and conditions as it deems necessary, and its decision is subject to judicial review,

Some federal agencies are taking affirmative action to promote the purposes of § 105, Thus the Securities
and Exchange Commission recently adopted amendments to its registration and reporting forms to require morne
meaningful disclosure of certain [tems pertaining to the effect on the toruer's besiness of compliance with feder-
al, state, and local laws and repulations relating to the protection of the environment  The emendments will re-
quire &5 a part of the description of the i3suer’s business, appropriate disclosures with respect to the material ef-
fects which complisnce with environmental laws and regulations may have upona the capitnl expenditures, eam-
ings, and competitive positton of the issuer and its subsidiaries. Other amendments describe the extent to which
litigation disclosures should contain specific deseriptions of environmental procecdings.  Securities and Ex-
change Comm'n Release (Securities Act Rel. Ko, 3386, Apr. 20, 1973). See Scienriols” fnssisute v, ASC, 126 1L
5. App. D C. 395, 481 F.2d 1079, holding that an impact statement must be filed for the Atomic Energy Com-
mission’s liquid metal fast breeder reacior progrom.



Page 25
412 UL5. 669, *; 93 5_Cr. 2408, **:
3TLEd 2d 254, ***. 1973 U8 LEXIS 20

["711]  [**2428] Arrow Transportation Co_v. Southern it Co., 372 U5, 658, does not preclude review here,
I Ar-gw there were rates which the Commission hiad the power to suspend but had not suspended. The power of sus-
pension was entrusted to the Commission only; and we held that the courts should not infrude when the Commission
has not acted.  Here the Commission has acted; it has found that "the increases here proposed arg just and reasonable,
that the revenues derived therefrom will result in eamings  [*712] and rates of return . . . ot in excess of that required
to enuible” the carriers "o render edequate and efficient transportation at the Jowest 03t consistent with the furnishing
of such service.” Ex parse 281, Ocder of Feb, 1, 1972 (unreported). The Commission sajd it was not preseribing rafes,
thoug h it aftached conditions on Ipproval of the rates withont suspension. It made clear it would suspend the new rates
ifthe conditions were not added. As #lated by the three-judge court: "A suspension decision which effectively black-
mails the carriers into submitting agency-authored rates is functionally indistinguishable from an agency order sefting
those rates,” 346 F.Supp., a1 197,

Moreover, as the three-judge court held and as Judge Friendly [***284] observed in City of New York v, United
States, 337 F.Supp. 150, 164, “NEPA is 2 new and unusual statute imposing substantive duties which overlie those im.
POSEC on an agency by the statute or statutes for which it has jurisdictional responsibiliby”

Movement of litter 1o recycling plants * is eritically important, as Chairman Traln makes sbundantly clear, The alterna-
tive & 1o leave it underfoot or [o cart it off as garbage to incinerators that pollute the air or to landfills that are getting
more and more difficult 1o find. * We know that recycled paper, recycled copper, recycled [*713] irom, and recycled
glass are practical.  The Federal Bureay of Mines in its pilot plant st Edmonston, Marvland, boases that "urban ore,” as
it calls this debris, costs abowt £ 3 4 ton and recycied is worth § 11 a ton. We know that we deal here with nonrencwable
[**2429] resources. We are told that recyeling Paper saves thousands of acres of trees a year, ™

8 Senator Jackson fecently was reported as saying shout these (mpact statements;

"We also should be able 10 £¢! peneric environmental impact statements -- updated every six months or so —
for encagy policy, transportation policy, and other major policy decisions.” Cann, fupra, n. 8.
?  Most of the Nation's waste is relocated into dumps with only approximately 10% 1o 152 finding its way in-
1o sanitary landfills. Kramer, Tupra, 2, at 17,
10 Congressman Dingell, anather main sponsor of NEPA, recently was reported as saytng;

“The success of the environmental impact statements is not 5o much that they were used &s we intended
they should, bur that ¢itizens have been zble to use the process as a [way] to get into courts. . .. Some agencies
are complying poorly. They decide what they are going to do and then write an environmental impact state-
MERLI0 support the decisfon.  That js not what Congress had in mind. T am fearful that we are brecding a race
of impact statement writers who put [l the right words down but don't really get environmental eoncerns in-
volved in the decision-making process. The impact statement itself s not important, The mportant thing is
that proper judgments zre made reflecting environmental considerations in the decision-making process. The
impact statement should be a discipline for this and also a process by which the public can be informed and
brought into the decision-making process.” Cahn, supra, n, 5,

For a recent account of impact statements on transporiation problems sce Robert Cahn (former member of
CEQ), Environmentalisss Wary of Transport Trend, Christian Science Monitor 12 (Feb. 28, 1973).

Under the Act, the appraisal by the Council on Environmental Cheality of which Russell Train is the chairman is a
weighty one, for under § 204 of the Act it has the responsibility "to appraise the various programs and sctivities of the
Federal Government” in light of the policy of the Act and "t develop and recommend . . . national policies to foster and
promate the improvement of environmensal quality,” 83 Star, 855,42 U. 5. C. §§4344 (31, (4). CEQis, in other
words, the expert ombudsman in the enviroamental area,

[*714] The apparent tendency among federal agencics, Congressman Dingell says, ' is to decide first what they
want to do and then prepare an impact statement as an apolugia for what they have done.  That puts the cart before the
horse. That is what the Commission did here, Fyt that is to adopt "an excessively narrow construction® of its statuto-
™ power "to avold complisnce™ with the new environmental standards — all as condemned in the Conference [***285]
FEPOIL, supra, ot 10, That is to say, environmenta] considerations aze, 50 far as possible, to shape all agency policies
and decisions.

11 Seen 0, supra.
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These cases are, indeed, Exhibit A of the cuwrrent practice of federal agencies to undermine the policy announced
by Congress in NEPA. Rall rates were long discriminatory in retarding the industrial development of the South.  Vew
Yorkv. United States, 331 ULS, 2B4. The present rates are arguably discriminatory against the removal of the litter
which 1s about to engulfus.  The wisdom of Chairtnan Train, raiher tan the technical maneuvers of the Commission,
should be our guide.

| would affirm the judgment of the District Court
APPENDIX 1 TO OPINION OF DOUGLAS, 1., DISSENTING [N PART

The Bureau of Mines had 51 Edmonsion, Maryland, for several vears an incinerator residue processing plant on the
basis of which Lowell, Massachusetts, instituted its Resource Recovery Project.

The Edmonston project is now engaged in recycling of raw waste and the following is the Dureau's description of
the nature and scope of that project.

[*7T15] FACT SHEET
Edmoenston (Md.) Solid Waste Recycling Project Bureau of Mines
DEPARTMENT OF THE INTERIOR

An tmpartant part of the solid waste utilization research carried on by the Bureau of Mines is to develop metheds
and processes for recycling mineral materials present in urban refise.  Engineers from the Bureau's College Park
[**2430] (Md) Metallurgy Research Center operate & pilot plant at Edmonston, Maryland, wheee they reclaim ferrous
metals, nonferrous metals, glass, plastics, end paper from raw unbumed refuse.  The following faces are pertinens to the
reseatch underway at the Edmonston pilot plans

xxx — 100 pounds ef typical municipal refuse contains: 36.6 pounds of paper and eardbaard; 20.2 pounds of gar-
bage, 8.4 pounds of metal; 8.5 pounds of glass; 17.4 pounds of leaves, grass, hedee clippings and wee prunings; 2.6
pounds of serap wood; 1.1 pound of plastics; and 5.2 pounds of miscellaneous material including leather, rubber, tex-
tiles, bricks, stones, and dirt,

xxx — Urban refuse genersted in the LS, in 1972 totaled 300 million tons, or the equivalent of more than 8 poands
daily for every man, woman, and child.

wocx — Only 220 million tons of municipal refuse was regularly collected by public azencies and private firms. The
remainder (80 million tons) was abandoned, dumped at the point of origin, or hauled to uncontrolled disposal sites.

%y - The volume of municipal refuse accumulating in the 1.5, in a single year would cover an area half the size
of the State of Connecticut (2,500 sq. mi.) with a layer of refuse | foot deep.  This refuse contains some 12 million tons
of iron and steel, 13 million tons of glass, and over a million toas of aluminum, zine, lead, tin, and copper.

ook — Collecting and disposing of refuse costs cities an average of § 23 per ton ($ 18, for collection and § 5. for
disposal). New York City, at 2 cost of § 40 per ton, spends almost a million Sollars each day to collect and dispos: of
solid waste,  Total U.S. bill runs about § 6 billion annually.

xxx == Most municipal refuse is disposed of by dumping, landfill, or Incineration,  Abowt 30 million tons of ma-
nicipal refuse is  [*716] bumed annually in more than 300 municipal incinerators, These Incinerators generate 7.5
million tons of residues, which are then buried.  The process developed by the Bureau to reclaim the values from iqei-
nerator residues has atracted worldwide attention. A commereial size plant of this type will soon be under construc-
tion in Lowell, Massachusetts, with seventy-five percent of the § 3.2 millian required, being provided by the Environ-
mental Prodection Agency.

[""*286] xo0c — Successful reclamation of mineral values from incinerasor residues at the Bureau's pilot plant
prompied research to save also that part of municipal refuse that is now being lost during buming.  This would reduce
the need for building more municipal incinerators, saving their construction and operating costs, and would bring in-
come [rom salvaged paper and plastics as well as metals and glass. [t would alsa eliminate air pollution problems can-
rected with ineineration,

o - Equipment for mechanical separation of metals, glass, paper, and plastics from muricipal refuse before inei-
neration has been assembled a1 Edmonston.  The process involves coarse shredding of the refuse, followed with ai-
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classification, magnetic separation, screening. optical sorting, electrostatic separation, and gravity concentration - all
proven methods used in the minerals industries.

Wax — CHher refuse recyeling schemes have been proposed and some are  [**2431] already under development.
The process developed by the Burean is unique in the following major respects: (1} it is the only process that embodies
& coraplete system, (2} it is the only process capable of capturing and concentrating putrescibles and glass, (3) it is the
oaly process that produces a tin can proeduct suitable for detinning, (4) it is the only process capable of accepting ex-
tremely massive pieces of metal, (5] it is the only process that can successfully separate plastics and paper, and (&)
ENErRY requirements for the Bureay's process are by far the least of all proposed processes.

“ox A plant processing 1,000 tons of raw refise per day could be expected to reclaim each day enough femrous
metal to make all the iron and steel parts for more than 55 4-door sedans.

"X = About 36 billion bottles are discarded each year in the U.S. as solid waste. Each American discards a glass
bettle on the average of about one every two days. The average returnable beer bottle used 1o make 31 round trips
from the brewery, to the consumer, and back to the brewery.  The average isnow  [*717] 19 wips. In some cities, it
sony4 People are discriminating less between returnable and nof-retumable bottles.

S — Aluminum present in refise in the form of cans alone amounts to 10 percent of the total primary production,
This metal together with other aluminum recovered from refise would find 2 ready market at extsting secondary smel-
ters for conversion o high grade casting allaws.

#xx -~ The other heavy nonferrous metals could be wsed readily in producing brass ingot of the mixture could be
further refined and scparated into the constituent metals,

*%x - The rate at which we generate refise is growing so fast that within 20 years, even if we are able to recyele 70
percent of our solid wastes our needs for landfill space will remain the mme. And landfill space is, even now, becom.
ing harder and harder 1o find,

[ Refuse-disposal and refuse-recovery chares rppear on pp. 718 and 719 respectively. |
[*718] [SEE URBAN REFUSE DISPOSAL IN THE UNITED STATES 1972 IN ORIGINAL]
[*719] [SEE BUREAL OF MINES DRYSORT REFUSE RECOVERY [**2432] SYSTEM IN ORIGINAL]
[*720]  [***289] [**2433] APPENDIX I TO OPINION OF DOUGLAS, 1., DISSENTING IN PART
Section 102 of the National Environmental Policy Act, 4211 5. C. § 4332 provides:

5 4332, Cooperation of agencies; reports; availakility  of information: recomeendations; intermational and na-
tional coordination of efforts,

The Congress authorizes and directs that, to the fullest extent possib|e: (1} the policies, regulations, and public laws
of the United States shall be interpreted and administered in accordance with the policies set forth in this ehapter, and
(2) all agencies of the Federal Government shall -

(A) utilize & systemnatic, interdisciplinary approach which will insure the integrated use of the natural and social
scienzes and the environmental design arts in planning and in dec isionmaking which may have an impact on man's en-
virenmeny;

(B} identify and develop methods and procedures, in consultation with the Council on Environmental Quality es-
tablithed by subchapter I] of this chapter, which will insure that presently ungquantified environmental amenities and
values may be piven appropriate  [**2434] consideration in decisionmaking along with economic and technical cone
stder tions;

(C}) include in every recommendation or report on proposals for legislation and other major Federal actions signifi-
cantly affecting the quality of the human environment, a detailed statement by the responsible official on --

11} the environmenta] impact of the proposed action,

["721] (it} any adverse environmenial effects which cannot be avoided should the proposal be implemented,
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(1ii) alternatives o the proposed action,

(iv} the relationship between local short-term uses of man's environment and the maintenance and enhancement of
long-term productiviry, and

{v) any ireversible and imetrievable commitments of resources which would be involved in the propased actios
should it be implemented.

Prior to making sny detailed statemment, the responsible Federal official shall consult with and obtain the comments
of any Federal agency which has jurisdiction by law or special expertise with respect to &y environmental impact in-
volved. Copies of such statement and the comments and vicws of the appropriate Federal, State, and local agensies,
which are authorized to develop and enforce environmental standards, shall be made available to the President, the
Council on Environmental Quality and to the public s pravided by section 552 of Title 5, and shall accompany the

proposal through the existing agency review processes;

(D) study, develop, and describe appropriate alternatives to recommended courses of action in any propasal which
involves unresolved conflicls concerning alternative uses of available resources:

(E) recognize the worldwide and long-range character of environmental problems and, where consistent with the
foreign policy [***2%0] of the United States, lend appropriate support o initiatives, resolutions, and programs de-
signed to maximize international [*722] cooperation in anticipating and preventing & decling in the quality of mzn-
kind's world environmeni:

(F) make avaalable to States, counties, municipalities, institctions, and individuals, advice and information useful in
restoring. maintaining, and enhancing the quality of the environment;

(G} initiate and wiilize ecological information in the planning and development of resource-oriented projects, aswd
(H} assist the Council on Environmental Quality established by subchapter [1 of this chapter.
Pub. L. 91-190, Title [, & 102, Jan, 1, 1970, §3 Star. 853,

MR, JUSTICE WHITE, with whom THE CHIEF JUSTICE and MR JUSTICE REHNOQUIST join, dissenting m
part.

Iwould reverse the judgment of the District Court and order the complaint dismissed because appellees lack stand-
ing to bring this suit. None of our cases, including inferences that may be drawn from dicta in Sierra Ciub v, Morion,
405 LLS. 727 (1972), where we denied standing to petitioner there, are sufficient to confer standing on plaintifs in zir-
cumstances like these.  The allegations here do not satisfy the threshold requirement of injury in fact for constimuting a
Justiciable case or controversy, The injury alleged is that the failure of the Commission to suspend 2 2.5% freight -ate
increase may discourage the transportation of recyelable materials, thus retarding the use of recycled materials, cauiing
fusther consumption of our forests and natural resources (some of which might be taken from the Washington metrupol-
itan arex), and resulting in  [**2435] more refuse and endisposable materials to fusther poliute the environment.

The majority acknowledges that these allegations reflect an "anenuated line of causation,” ante, ot 688, but iz will-
ing 1o suspend its judgment in the dim hope that proof at trial will in some unexplained way flesh [*723] them out
and establish the necessary nexus between these appellees and the across-the-board rate increase they complain of. To
me, the alleged injuries are so remote, speculative, and insubstantial in fact that they fajl to confer standing.  They 3e-
come no mare concrete, real, or substantial when it is added that materials will cost more at the marketplace and thet
somehow the freight rate increase will increase air pollution.  Allegations such as these are no more substantial ane
direct and no more qualify these appellees to litigate than allegations of a taxpayer that governmental expendinures will
increase his taxes and have an impact on his pocketbook, Matrachutarns v, Mellon, 262 115, 447, 485-489 (1923), ur
allegations that governmental decisions are offensive to reason or morals.  The peneral “right, possessed by every citi-
zen, to require that the Government be administered according to law and that the public moneys be not wasted” dozs
not confler standing to litigate in federal courts.  Fatrehild v, Hughes, 258 US. 126, 129 (1922), New York did not have
standing to complain when it asserted merely the possible adverse effects of diversion of water from Lake Michigan
upen hypothetical [***291] power developments in "the indefinite future ® NMew York v, fllincis, 274 U.S. 488, 430
{1927). Assumed potential invasions are insufficient bases for a justicisble case or controversy. Arizona v. California,
283 L5, 423, 462 (1931). As 1 see the allegations in this case, they are in reality litthe different from the general-interest
allegations found msufficient and 100 remote in Sierra Club. 1§ they are sufficient here, we are well on our way to
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PETTRILNNE citizens ar large to litigate any decisions of the Government which fal| in an area of interest to them and with

which they disagres,

Ul of the Coust's opinion. 1 add only that failyre 2 maintain this country’s rilrogds even in their present anemic condj.
tion will guarantee that recyelable materials wil| stay where they are — far beyond the reach of recycling plants that as a
censequence may not be built at 8l

ME. TUSTICE MARSHAL L. concurring in par and dissenting in pare.

and the cost of shipping primary goods, thereby Irrationally encouraging the use of primary goods which Wil [zad o 2
further degradation of our environment, In other words, in considering the question of judicial power, we musg zoCepl
the correctness of the Dristrict Court's determination that thers was 5 “strong likelihood® that the Commistion had erred
in its zenclusion that the interim surcharge “will have ne significant adverse effect on . . . the Qualicy of the human en-
vironment within the meaning of the Environments) Policy Act of 1969, 346 F.Supp., a1 200, 201, a conclusion that
had efTectively excused the Commission from compliance with the procedural requirements of NEPA in the context of

2 Seein particuler § 102 (2XC) of the Act, 42 1), 5. C. §4332 (2HC). .

3 Cf,e E. Upper Pecoy dssr v, Sfant, 452 F.2d 1233 (CALD 1971}, vacated and remanded for considerarion
of MoOness sub mom Upper Pecos Axsn. v, Feterson, 409 115, 102] (1972); Cafverr Cl' Coordinating
Comm. v, Alamic Energy Comm'n, 146 1. 5. App. D.C. 33,449 F.2d | 109 (1971%; Ciev of Mew Fark v, Linited
States, 337 F.Supp. 150, 158-160 (EDNY 1999 .

Tuming then to the jisye of judicial power, it must first be recalled that we deal here with the grant of oaly 3 pre-
liminary injunction; the Diserict Court did not permanently enjoin enforcement of the interim surcharge upon determin-
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ing that the Commission had, in all likelihood, failed to comply with NEPA in the suspension stage, Properly viewed, |
think the injunction at issue in this case amounts to nothing more than a legitimate effor by the Distnct Court, }'n]]g-wv
ing the Commission’s refusal to suspend the surcharge, to maintain the stafus guo pending final judicial determination of
the legality of the Commission’s sction at the suspension stage in light of the requirements of NEPA. Am:L by now, the
equitable power of the federal courts to grant interim injunctive relief pending determination of an appeal is well estab-
lished. The nature of that power was explored at length by  [**2437]  the Court in Scripps-Howard Radio, Inc. v.
FCE, 316 U8, 4 (1942), where it was held that a court of appeals had power, pending determination of an appeal,
[*727] 10 stay the Federa!l Communications Commission's grant of a construction permit although the Federal Com-
munications Act made no provision [***293] for such astay. Speaking for the Court, Mr. Justice Frankfurter e«-
plained:

"Mo court can make time stand s1ill.  The circumstances surrounding & controversy may change irmevocably duning
the pendency of an appeal, despite anything a court can do,  But within these limits it i3 reasonable that an appellate
court should be able to prevent irreparable injury to the parties or to the public resulting from the premature enforce-
ment of a determination which may later be found to have been wrong. It has always been held, therefore, that as 3 pan
of its traditional equipment for the administration of justice, a federal court can stay the enforcement of a judgment
pending the outcome of an appeal.” fa_ st 9-10.

See alsn FTC v. Dean Foods Co., 384 U5, 597, 604 (19667, Whitney Nariona! Bank in Jefferson Parith v, Bank of New
Orileans & Trust Co, 379 U.S. 411, 425 (1965).

This Court has consistently adhered to the view that it will find federal courts to have been deprived of their tradi-
tional power to stay orders under review only in the face of the clearest possible evidence of a congressional intent 1o do
5o, See Seripps-Howard Radio, [ne. v, FCC, supra, at 11, 15. No such clear intent is to be found in the Interstaze
Commeree Act, at least not with respect to & case such as this where the Commission has already acted on the relevant
issue and the issue lies in an ares outside the Commission's traditional expertise. * [n Arrow Tragpartation Co. v,
Sowthern B [*72B] Co., 372 U.S. 658, 664 (1963). this Court specifically acknowledged that "it cannot be said that
the legislative history of the grant of the suspension power o the Commission includes unambiguons evidence of a de-
sign to extinguish whatever judicial power may have existed prior o [the establishment of suspension powers o the
Commission] 1o suspend proposed rates.” The Arrow Court was asked to extend by injunction the statutory seven-rionth
suspension period, see 49 U S, C. § 15 (7). because the Commission had not reached a decision on the lawfulness of the
proposed rates at the end of the suspension period and the rail carriers, following a period of voluntary suspension, were
threatening to implement the rate change without awaiting final sapency action. Despite the ambiguity of the legislative
history, the Court, upon careful examination of the character of and reasons for the suspension scheme, concluded that
Congress must have intended to deprive the federal courts of the power 1o suspend rates pending completion of agency
pction and thus that the traditional equitable powers of the federal courts had been overridden to that extent.  But, as
detailed constderation of the factors that motivated the dectsion in Arrow reveals, this Itigation presents a significantly
different problem,

4  Thus, | cannot accept the Court's assertion that the question here is "whether in & specific context NEPA sub
silentio revived judicial power that had been explicitly eliminated by Congress.” Anre, at 696. That is a quzs-
tion which [ do not believe need ever be reached here, for — 21 shall be seen - Congress has not, to begin with,
deprived the federal courts of their traditional equitable pawers in the context of these cases,

The [***294] Arrow Court felt that an injunction extending the suspension period pending final agency action
would involve a serious, unintended intrusion on the primary junisdiction of the Commission.  This problemn of primary
jusisdiction had two aspects in Arrow. First, [**2438] where the issue i3 the reasonableness of proposed rates, an
application for an injunction against implementation of [*729] those rates pending final agency action would neces-
sarily require a federal court "to pass before final Commission setion upon the question of reasonableness of a rate.”
IT2US, a1 671, thereby providing, in effect, an advisory judicial opinion to the Commission on an issue which Con-
gress intended that the Commission decide in the first instance.  Certainly, the Commission's expertise in maners of rail
carrier operations and economics is well recognized, and Arrow clearly indicates that the eourts should not interfers
with the exercise of that expertise, However, the grant of peeliminary reliof here involves no such interference with the
Commission's initial exercise of s particular expertise.

So far as [ am aware, the Commission has never been deemed especially expert in marters of environmental policy
or impact. ! It is, of course, true that the Commission must decide in the first instance whether particular proposed action



SI1ZU5, 669, %93 8. O 24 Q5 me
L.Ed. 2d 258, »#». 1073 55, LEXTS 20

L)
b |

sion had already been made in this caze prior o the time when judicial intervention by the District Court was sought -
in contrast to the situation in Arrow where the question of the reasonableness of the raes remained unresolved by the
Commission. Even assuming that some element of agency expertise is involyed i the decision at issue here, the Dis-
trict Court, jn granting preliminary reliel against the interim surcharge, passed oaly upon a question of which the Com-
mission had finally disposed, mamely, the environmenta) impact of nog suspending the interim furcharge [*730] and
of permitting it 10 take effect at once.  Thus, for purposes of the particular issue raised here, the District Court was pre-
seated with final agency action * and was not in danger of interfering with the Commission’s expertise when jt stayed
the Commission's order pending final determination of the oppeals,

5 Administrative expertise in such marters s surely lodged with the Environmental Prosection Agency and the
Council on Envirenmenta] Qualizy,
6 Cf L Jaffe, Judicial Control of Administrative Acticn 638 (1945),

Contrast Archison, T 4 8 F R Co.v, Wichita Board of Trade, Past. p, 800,

hippers. Thus, Congress recognized that e ecessity might persuade the Commission to Permit [**+295]
nrJ_ﬁ:r-d:.c questionable rates 1o B2 unsuspended while they were being investigated, and, at maost, it allowed the Com-

Arre Transporsation Co. v. Sowrhern B Co, 372 U5, 658 (1963}, to be sure, did nor involve &0 economie
dispute Between shippers nnd raj) carriers, but was, instead, an action brought by water carriers which contended

thar certain challenged decreases in the rates of competing roil careiers were designed to destroy them rather than
to reach legitimate economic objectives, Obviously, the refund and Teparation provisions of the Interstaze

ar to the Commissjon long before [the enactment of the suspension provisions] ., .. Indeed, in another provi-
sion [namely, 49 U, 5, . § 4 (2] of the very same stamre [that established the suspension powers] Congress | , |
dealt explicitly with the reduerin of rates by railroads competing with water carriers .. [ addition § & of the

[*731] [**243%] But where does the Interstate Commerce Act make provision for an accounting and “refund”
to the people of our Nation for the irreversible ecological damage that results from a rate increase which discriminates
unreasonably apaing recyclable materials and has been allowed to take effect without compliznce with the procedural
requiements of NEFAT * The Court today says that "t allgw Judicial suspension for nancompliance with NEPA, would
disturd the careful balance of interests™ struck by Congress in the Suspension and refund provisions. Ante, st 697, Yet
the simiple fact is thar nthe [*732) carefully desipned Suspenision and refund scheme po balance was struck with
respect to the environmental interests tha: have been recognized by Congress in NEPA rince the introduction of the
Juspension provisions inpg the Inferstats Commerce Act. Under these circumstances, we can hardly infer an intent on
the part of Congress to deprive the federal courts of their traditional responsibility, in passing upon a request for equita-
ble relief, to work an Becommodation in each particular Case of the competing interests [***298] ofthe relevant par-
tes " - that is, afa rail camrier's alleged need for increased incoeme that will ptherwise be forever lost each day that the
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new rate is not charged and of the extent of imeversible environmental damage that might result if the rates are not sus-
pended. The District Court, in its effort to preserve the status quo pending final review of the Commission's April 24
order, gave full consideration to the effects on all parties of either granting o denying preliminary relief ngainst the in-
terim surcharge. " In then temporarily enjoining the surcharge, 1 believe that the District Court acted within the scope of
its legitimate powers.

9 Indeed, given the substantial element of public interest at s1ake in o case such as this, it is appropeiate to re-
call Mr. Justice Stone's oft-quoted admonition: "Courts of equity may. and frequently do, go much farther both
to give and withhold relief in furtherance of the public interest than they are accustomed to go when only private
interests are involved * Virginian B Co. v. Systems Federation No. 40, 300 ULS. 515, 552 {1937),

10 Cf Hechr Co. v, Bowles, 321 U5, 321, 329-330 (1544}

11 Thus, the Distriet Court, fully recognizing the financial plight of the rail carriers, carefully limited its pre-
liminary injunction to the application of the interim surcharge to recyclable materials, "allowing [the rail cam-
ers] to collect the surcharge on all noarecyclable goods.” 346 F.Supp., a1 202,

To summarize, then, | obviously cannot agree with the Court’s assertion that "each of the policies that we identified
in Arrow s the basis for § 15 (7) would be substantially undermined if the courts were found to have suspension paw-
ers simply because noncompliance with NEPA was alleged.” Ante, a1 656, In [**2440] Arrow itself, the Court was
at pains 1o point out that its decision  [*733] did not "reflect in any way upon decisions which have recognized a Li-
mited judicial power to preserve the court's jurisdiction or maintain the starus que by injunction pending review of zn
agency’s action through the prescribed stahstory channels.” 372 U5, a2 671, n. 22, True, the Couwrt went on to say there
that *such power . ., has never been recognized in derogation of such a clear congressional purpose to oust judicial
power as that manifested in the Interstate Commerce Ace” Jhid.  But the import of that remark must be judged with a
full understanding of the fastors underlying the Arrow Court's finding of “such a clear congressional purpose.” As has
been seen, close analysis of those factors identified certainly does not compel extension of the Arrow holding to the
request for preliminary injunctive relief in this litigation, * The Court would do [***257] well to remember  [*734]
that “where Congress wished to deprive the courts of [their] historic power [to enjoin orders pending review], it kmaw
how 1o use apt woeds. | . " Seripps-Howard Radie, fne. v. FCC, 316 U5, at 17. Cf. Heche Co. v, Bowles, 321 1.5, 321,
329 (1944). Nothing in the languape of the Interstate Commerce Act or in the particular structure of that Act or even in
our decision in Arrow compels the conclusion that Congreds has doae so here. 1 must therefore dissent from the Court's
ultimate disposttion of these cases.

12 The Arrow Court also pointed out that experience with judicial injunctions against rates prior to the estab-
lishment of the Commission's suspension powers in § 15 (7) had “resulted in disparity of treatment as between
different shippers, carriers, and sections of the country, causing in tumn 'discrimination and hardship to the gen-
eral public,™ 372 U8, 81 664, These resuls were due both to the conflicting views of lower federal courts as 10
their power to enjoin rates pending agency determination of their lawfulness and conflicting judgments of dif-
ferent courts as to the reasonableness of the same rates.  See id, a1 663-664. But the danger of conflicting
judgments concerning the same rates and uncvenhanded treatment of shippers and carriers, merely because of
the fortuity of the particular judicial district in which they are located, is not present where, as here, the alle za-
tion is that the Commission has failed to follow the requirements of a smtute — NEPA — relevant to the exercise
of its regulatory jurisdiction and the Commission has, as a consequence, been joined in the suit as a defendin:.
So long as the Commission has been made a party, it is possible to ensure uniformity of treatment by enjoining
the Commission to exercise its suspension pawers where a failure 1o comply with NEPA is believed 1o exis:.
This is what the Diswrict Court did here when it enjoined the Commission "from permitting . . . the 2.5 per cent
surcharge” to be collected by the rail carriers "pending further order of this court.” See Jurisdictional Stxtement
ifa [t may be that the danger of conflicting results where the Commission has not been made & pary would
WRITRNE a court staying its hand, but that i3 not & problem here.

REFERENCES
2 Am Jur 2d, Administrative Law 556-609; 13 Am Jur 24, Carriers 33- 73; 61 Am Jur 24, Polletion Contral 11- 14,
123- 127
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ALR Quick Index, Administrative Law; Capacity To Sue Or Be Sued: Carriers
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Annctation References;
The doctrine of primary administrative furisdiction. 94 L Ed 506 J L Ed2d 15985,
Construction and application of Federa) Administrative Procedure Act, 94 L Ed 631, 95 L Bd 473,97 L Ed 884,
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commercial development or activities, or construction of highways, or other governmental projects, alleged to be
harmful 1o environment in public parks, other similar recreational areas, or wildlife refuges. 11 ALR Fed 555,
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Breaking HNews

Supreme Court to Review Utility Industry
Challenge to Greenhouse Gas Nulsance Suit

Posted Docomber 6, 2010, 10:50 A.M, ET

The_ .5, SI..IFIFIE:mE Court announced Dec. 6 that it will hear a challenge to a court of appeals
decision allowing several states to maintain a public nuisance lawsuit against American Electric
Pawer Co. and other utilities for their greenhouse gas emissions (American Electric Powar Ca, v,

Connecticut, U.5., No. 10-174, certiorari granted 12/6/10).

AEFP and three other power companies filed a petition for writ of certiorari Aug. 2, asking the
Supreme Court to review a decision by the U.S. Court of Appeals for the Second Circuit. In
September, 12 states joined the Obama administration and several industry and labar groups to
file amicus briefs in suppart of the petition.

The court eensidered the petition in conference Dec. 3 (232 DEN A-11, 12/6/10].

The AEP case is being closely watched by environmental advocates and industry. If the lawsuit
by Connecticut, other states, and environmental groups were ta go forward, it would signal that
the court is allowing challenges to a company's greenhouse gas emissions under nuisance law,
which would provide environmental advecates with ancther tool to try to curb emissions.

If the Second Circuit decislon were upheld, it would allow parties to go directly to court to seek
a remedy, rather than rely on regulatory agencies alone, The Envirenmental Protection Agency
i5 due to begin regulating emissions frem large sources in January, although members of
Congress are trying to block, ar at least delay, EPA's autharity to do so,



The Second Cireuit decision allowed Connecticut, seven other states, New York City, and three
envirenmental groups to proceed with [awsuits against AEP, the Tennessee Valley Authority, and
other utilities that alleged the power companies’ carbon dioxlde emissions constituted a
nuisance under federal common law {Connecticut v. American Electric Power Co., 582 F.3d 309,
69 ERC 1385 (2d Cir, 20097).

According to the court, Justice Sonia Sotamayer took no part in the decision over whether to
grant cert in the AEP case,

Sotomayor was a member of the Secand Circult when that court heard oral arguments In
Connecticut v. American Electric Power Co. The court’s 2009 decision came down three years
after it heard oral arguments. In that time, Sotomayor was elevated to the Supreme Court {181
DEN A-12, 9/22/09).

By Steven D. Cogk

This e-mail is published as » supplement to Daily Environment Report (IS5M 1521-9402) by The Bureau of National
Affairs, Inc., 1601 5, Ball Street, Arlington, VA 22202, Full reparts on the contents af this e-mail will apoear ia the net
requtar edition of Daily Emvironment Report.

To change your e-mail preferences, click en tha *Sign-Up For or Modify E-Mail Preferences” under the Getting Started
heading on your prodest's homea pEge.

Request a FREE Web tnal. For subseription infoemation, customer assistance, and other inguiries, contact your local
BNA Represantetive or call BHA Customer Relations at B00-372-1033, Mon. - Fri. 8:30 am - 7:00 pm (ET), excluding
most federal holidays,

Copyright (g} 2010 by The Burssy of Watianal Afairs, Ing,, 1801 5, Bell Strest, Arlington, WA 22202, Uss of this service
is subject to the terms and eanditions af the licenss sgreement with BNA. Unautherzed atoess or distnbutbion is
prohibsted,



VIRGINIA FREEDOM OF INFORMATION ADVISORY COUNCIL
COMMONWEALTH OF VIRGINIA

AQ-1-00
Seplamber 29, 2000

Mr. Wil F. Cerbin
Editer. Dailly Press
Mewport Mows, WA

The staff of the Freedom of Information Advisery Counci is autharized io issua advisory opinions. The
ensuing staff advisery opinion Is based solely upon the information presoented In your cofrespondence,
Uniess otherwise indicated

Dear Mr. Corbin:

This will acknowledge receipt of your letter of August 18, 2000, and tha carrespondence betwoen Greg
Lohr and Judith Malveaux, also of the Daily Press, and James E. Bamett, county attomey for the Caunty
of York. Yeu have requested "illumination” on a number of [ssues related 1o tha application of the Virginia
Freadom of Infarmation Act (FOIA) to e-mails betwean members of a public bady.

1. Your first question concerns the definitian of the term “transaction af public business” and whether
certain e-mails o or from public officials can be considered “personal” when such e-mail messages go
through a government agency's e-mail database.

Under FOIA, the term “transaction of public business” is not defned According to statutory construction
rules, in the absenca of a statutory definition, a stalutory term is considered to have its ordinary meaning,
ghven the context in which it is used.®

FOIA, however, does define “public records™ as alf writings and recordings which consist of letfers, words
or numbers, or their equivalent, sat down by handwriting, typewriting, printing, photastalting, photography,
magnebic impuise, oplical or magnela-cptical form, mechanical or elsctronic recording or other form of
data compdation, however stored, end regardiess of physical form or characteristics, propared or ownod
by, or in the possassion of a public bady or its afficers, employoes or agen!s in the transaction of pubilic
business. (Emphasis added). In erder for a writing o recording ta fall within tha definition of “public
record,” it must be as described in the definition and be related to the transaction af public business,
Implicit in the definition is that nat all writings and recordings, etc., are public records. Becausa the
definition of "public records” includes those slored in electrona form, e-mail messages related to public
business ara cavered by FOLA

Based en the foregolng, it would appear that e-mails betwesan membars of 8 public bedy that are nat
refated to the transaction of public business are naot “public records” under FOIA and tharefore are Aot
subject to its mandatory disclosure requirements, The fact that e-mail meassagas go through a
government Bgency's e-mail database does not, by itsef, make them public records, It is also the subject
of those e-mails that delermines thelr status as pubilic records.
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Ford Commits to Reconsidering USCAFP Membership

Ford CEOQ Pressed on Ford's Membership in Anti-Energy USCAP
Lobbying Group at Annual Shareholder Meeting by National
Center for Public Policy Research

Washingten, D.C. - Ford CEO Alan Mullaly has committed to
reconsidering his company’s membership in a corporate-environmental
movement lobby organization, the U.5. Climate Action Partnership
(USCAP), that exists solely to lobby for federal laws limiting
greenhouse gas emissions.

Mullaly was pressed on the matter at the company's annual stockholder
meeting by National Center for Public Policy Research Vice President
David A. Ridenour. Ridenour and the National Center for Public Palicy
Research are Ford sharehalders.

Ridenour asked Ford's management:

..My question pertains to Ford's membership in the U.S.
Climate Action Partnership, a corporate-environmentalist
alliance that seeks, and I quote "legislation requiring
significant reductions in greenhouse gas emissions.”

Ford's membership is USCAP surprising, given that Ford
produces products that run an fassil fuels, less fuel efficient
vehicles such as F-150s and Econoline vans accounted for
30% of your April sales, and some of its most reliable
customers for these products, farmers, ranchers, and
construction companies, run energy-intensive businesses that
are highly sensitive to the fuel price increases Ford is
lobbying for through USCAP. Furthermore, USCAP
membership engenders ill-will for Ford among the new
majority in Congress. Will you re-evaluate your membership
in USCAP especially in light of the fact that even Government
Motors, excuse me, General Motors, has withdrawn from
USCAP? As has John Deere and Caterpillar?

Finally, I'd like to share with your board, with your
permission, a poll we cormmissioned on the reaction of
conservatives, who represent a strong plurality of your
customers, to corporations lobbying for cap-and-trade, as
Ford again effectively is doing through USCAP, We surveyed
attitudes about two other corporations = but haven't
surveyed opinions about Ford... yet, One corporation's
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favorability rating dropped 31 points while another's dropped
>0 points, because of their support for cap-and-trade. Have
you fully analyzed the risks of continued USCAP membership
Poses to Ford's reputation?

"Don't give the keys to your cars to Washington," Ridenour concluded.

Speaking publicly in respanse to Ridenour, Mullaly said Ford is
constantly reviewing its memberships and alliances. Without expressly
using the term, he said Ford had received public relations benefits from
USCAP membership, and also specifically cited the benefit of being "to
participate in the drafting of [the Energy and Security Act/cap-and-
trade] legislation.”

Ridenour met with with Mullaly privately following the shareholder
meeting and was somewhat encouraged by the message he received.
Among other things, Mullay acknowledged the risk that regulation of
carbon emissions could lead to government control of the auto industry
and expressed concern about this possibility. He also implied that the
fact that "cap-and-trade is dormant” in Congress now could be
significant in terms of Ford's future approach to these issues,

"It s understandable, though intensely regrettable and keenly
unfortunate, that corporate executives faced with an anti-business,
anti-energy Congress felt they had to join an anti-business, anti-
energy lobbying coalition to get what Quislings often call a 'seat at the
table," said Ridenour after the meetings, "but the American people
must press the point that if all business executives who know better
were to refuse to participate in their own destruction, there wouldn't be
a dangerous table at which to sit. We need to further encourage Ford,
other corporate USCAP members, and the entire business community
nat to preemptively surrender to left-wing lobby groups. Surrender
means dire costs not only to their business bottom line, but to the
welfare and prosperity of the American people as a whole."

Ridenour also reminded Mullay the federal government cannot be an
honest broker in energy regulation, as it has an interest in the
profitability of both of Ford's two largest domestic competitors.

Corporate USCAP members, including Ford, reportedly provide sjx-
figure grants to the green lobby group USCAP as a condition of
membership.

Following pressure from the National Center for Public Policy Research,
Caterpillar, John Deerg, ConocoPhillips, BP and GM have all withdrawn
from USCAP,
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The National Center For Public Policy Research is a conservative, free-
market, non-profit think-tank established in 1982, Its 2010 revenues
were over $12 million. It is supported by the voluntary gifts of over
100,000 individual recent supporters, receiving less than one percent
of its revenue from corporate sources. Contributions to it are tax-

deductible.
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<egrabenhorst@gmail.com>, dslararus@deq.virginia.qov, Don Waye/DC/USEPASUS@EPA,
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Schnare/DC/USEPASUS@ERPA, "Mike Raolband® <MRolband@wetlandstudies.com=>, “Hoffman,
Diana" <Dlane.Hoffman@falrfaxcounty.govz=, "Hill, Lea (DCR)" <Lee Hill@dcr.virginia,govs,
menchu=-c martinez/DC/USEPASUS@EPA, Stefania Shamet/RIJUSEPASUSEERA, William Frost
=Willlam.Frosti@kel.com>, Jamie Fowler/DC/USERPASUSEERA

Subject: Final Accotink Creek Stormwater TMDL Established

Members of the Accatink Creek TMDL TAC,

This note Is to inform you that EPA established a stormwater TMDL to address benthic
impairments the Accotink Creek watershed an April 18, 2011, Attached, please find EPA's final
THMOL repert, Respanse to Comments Document, and Approval Letter.

EPA appreciates the feedback and assistance provided by the TAC throughout the development of
this TMDL. If you have any questions, please feel free to contact me anytime.

Thank you again.
Greg Voigt

Gregary C. Voigt

Office of Standards, Assessment and TMDLs (3WP30)
US EPA Region III

1650 Arch Street

Philadelphia, PA 15103

215-814-5737

(See attached file; Accotink Approval Letter.PDF) (See attached file: Accatink Creek
Stormwater THDL.pd?) (See attached file: Accolink Creek Response to Comments. pdf)
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Couch, dog, TV, non-profit envirenmental law clinie.
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Darvid- | wish you well in retirement- any grand plans?
All my best, Dave

Pleasa do your part to reduce global warming. Protecting the environment s everyone's responsibility.
David Schnare Dear Friends and colieagues: This Friday will bo.. OS/2B/2011 10:02:43 AM
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Hi David,
[ hope you are doing well.

I've reviewed all the Form 450s for OCE and I've asked Adam to certify all but a handful. 1 held on to
yours and we haven't certfied it yet - not because of any particular issues {there aren't any), but just
because you have a lot of outside activities listed. I'd just like the opportunity 10 walk through your form
with you and make sure all your approvals are up to date and just to ensure that any questions you may
have are answered. Can | send you a scheduler for a meeling next week? | think | would enly need about
20-30 minutes of your time? Let me know if that would bo O

Thanks in advancp!

-Jeanneg

Jeanne M, Duross

Attomey-Advisor

Speclal Litigation and Projects Division
LS. EPA

[202)564-6595

May contain confidential information for intermal deliberation, attomey-client information, and/or attormey
wWork product,
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Danid SchnareDCAUSERPALUS
Phillip Brooka/DCUSEPAUSEEPA

I sent Dan (USA Today) a copy, based on his email request to me yestorday. This reparter is the one who
sought the Wegman emails from GMU, a request similar to our request of Mann's emalls from UVA. He
has shown a propensity to defend Mann, 5o | don't expect he is going to be very nice to me, but that's the
cost of liigating in the public interest and in the public forum, Al least they aren't going through my
garbage yet - something that has happened o my co-counsal,

David W, Schnare, Esq. Ph.D,
202-564-4183

schnare.david@epa.gov

Phillip Brogks Thanks. Phillip A. Brooks, Director Alr Enforcem. . 0972972011 09:39:37 AM

Fram: Fhillip BrooksTOUSEPALLS

To Uawvid SchnaraDCUSEPAUSEERA
9 COZ22n011 09:39 AN

Bjasy Fo: Dave

Phillip A. Brooks, Director
Air Enforcement Division
1200 Pennsylvania Ave, N.W.
Washington, DC 20480

Phone: (202) 564-0652

Fax: (202) 564-0015
David Schnare Yes, | filed a walver request. It's altached. Atth.. 022972011 09:15:31 ant
From: Lavid SchaareCAUSEPANUS
Te: Phillip Broolks DCAUSEPALUSEEPA
Dhve 09282011 0515 AM
Subjes Re: Dave

Yes, | filed 3 waiver request. It's attached. At the time, ATl was called WTI.
d.
[attachment "WT] outside employment request.doce” deleted by Phillip Brooks/DC/USEPAS)

David W. Schnare, Esq. Ph.D.



202-564-4183

schrare david@epa.gov
Phillip Brooks LSA Today called asking whether you got & wai.,, 097282011 03:38:33 PM
From: Philip BrooksDC/AUSEPAUS
Ta: Crarvid Schnar DCUSEPA/USIERA
Ceate: 09282011 03:38 PM
Subjed: g

USATadaymﬂadaﬂdngmulerymymawahwaﬂmﬂngwumwmmr. they are requesting a
copy of the waiver, Do you have a copy handy? |s there ona?

Phillip A. Brooks, Director
Air Enforcement Division

1200 Pennsylvania Ave, N,
Washington, DC 20460

Phone: (202) 564-0652
Faxc (202) 564-0015



Fw: Dave
Cavid Schrare -0 David Schrar CAS2017 09:18 AM

David SchrareDOUSERALS
Danvid Schnare <dwschnaref@gmail. coms

David W. Schnare, Esq. Ph.D.
202-564-4183
schnare david@epa.gov

—— Forwarded by David SchnareDCASERAUS on 03202011 09418 AM —

From David SchnaraDCUSEPAUS

Ta: Phillip Brooks/DC/USEPAUSEEPA
Castes; O9F292011 0915 A

Subsact Reo: Dave

Yes, | filed a waiver request. It's attached. Al the time. ATl was called WTI.
d.
i

W1 cutside employmean! request doox

David W. Schnare, Esq. Ph.D.
202-564-4183
schnare david@epa.gov

Phillip Brooks USA Today called asking whether you got a wat..., 09282011 03:38:39 PM

From Phillip BrocksDCAUSEPANLS

Tao: Cavid SchnareDCUSEPAUS@EPA
Cate, 097282011 03:32 PM

Subimct: Dave

S

USA Today called asking whether you got a walver aliowing you o represent TRI. they are requesting a
copy of the waiver. Do you have a copy handy? Is there ane?

Fhillip A Brooks, Director
Ajr Enforcement Division
1200 Pennsylvania Ave. N.W.
Washington, DC 20460

Phone: (202) 564-0652
Fax: (202) 564-0015



UNITED STATES ENVIRONMENTAL PROTECTION AG ENCY
WASHINGTON, D.C. 20460

Office of Enforcement and
Compliance Assurance

MEMORANDUM

Date- November 16, 2010

From:  David W, Schnare, Esq. Ph.D.
Attormey-Advisor
Air Enforcement Division

Thru:  Greg Fried, Acting Chief
Stationary Source Enforcement Branch
Air Enforcement Division

To: Adam Kushner, Director
Deputy Ethics Officer
Office of Civil Enforcement

Subject: Approval for Outside Employment

Pursuant to 5 C.F.K. § 6401 and 5 C.F.R. § 26335, this memorandum seeks prior
approval for outside employment. In accord with the above cited code and implementing
regulations, please review the following information and provide approval for participation as o
pro bone associate of the American Traditions Institute.

Information Required under § 6401.103

(1} Employee’s name, title and grade
David W. Schnare, Attorneyv-Advisor GS 15/10

(2) Nature of the outside activity, ncluding a full description of the services to be performed and
the amount of compensation expected:

The American Tradition Institute is a 501{¢)3 not-for-profit charitable public policy
research educational and public interest law foundation. It exists to lead o national
discussion about environmental issues, including air and water quality and regulation,
responsible land use, natural resource management, energy development, property rights,
and free-market principles of stewardship. | have been asked 1o serve, pro hone, as a



